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t is useful to take stock of the progress

of the past twelve years: Parliament

adopted clear environmental objec-

tives; the Government of Canada
initiated a strategy to engage private prop-
erty-owners; it initiated a tax process to
address the above; provinces, for their part,
amplified legislation for protective agree-
ments across the country; and the public
has responded, particularly with the
growth of land trusts.

This paper is a follow-up to You Can’t Give
It Away: Tax Aspects of Ecologically
Sensitive Lands by this writer (published
by the North American Wetlands Conser-
vation Council, 1992). It documents some
remarkable progress. However, when a sys-
tem is developed incrementally, there is
always a risk of gaps. The Canadian envi-
ronmental community has alerted the
Government to certain persistent barriers
to conservation and stewardship, notably
e ongoing capital gains liability;
¢ confusing tax treatment of easements,
covenants and servitudes;
¢ functional exclusion of inventory lands
from environmental philanthropy; and
*  property tax liability.

It is hoped that this paper will provide an
opportunity to systematize the subject
more thoroughly, make the overall
approach more coherent, and improve the
linkages between stated public policy and
the tax system. The active engagement of
private property owners is central to the
objective of “stewardship” which, in turn,is
growing in importance as a component of
national policy.

The most obvious benefits of such
improvements would be in lands that are
ecologically significant, which remain the
environmental community’s top priority.
There could and should also be important
benefits for other categories of lands, such
as urban open spaces and cultural land-
scapes, both of which are also of interest.

Ongoing capital gains liability:
Progressive reduction of that liability over
the last decade was welcomed by the envi-
ronmental community; but that communi-
ty had always challenged both the
propriety and the technical rationale of
that liability in the first place.

As of 1971, altruistic Canadians who donat-
ed lands for conservation started incurring
capital gains liability - unlike the capital
gains systems in the United
States or the United Kingdom,
and (shortly afterwards) unlike
Canadian donors of Cultural
Gifts. In 1994, the Task Force
on Economic Instruments and
Disincentives to Sound Environmental
Practices recommended that Canada
“exempt from capital gains all donations of
ecologically sensitive land.” This would also
reverse the notion of “deemed capital gains”
on donations of land, which charged the
donor income tax - even when the donor
derived neither gains nor income in real life.

That Task Force recommendation has not
yet been fully implemented, but was recent-
ly re-endorsed by the Standing Committee
on Finance (November 2002). When that
idea is finally instituted, it will not only make
the tax system more realistic and logically
consistent, but also (and more importantly
from an environmental perspective):

o greatly assist the stated national goal of
protecting 12% of the Canadian land-
mass on a biodiverse basis; and

e engage private owners more intensely
in that process.

Gifts of inventory land: Developers who
donate their land (“inventory land”) face a
substantially higher tax liability than other
donors. The tax improvements of the last
decade omitted these taxpayers - even
though they (a) hold much of the property
under the most immediate threat, and (b)
they face the strongest tax disincentives for
land donations of anybody in the country.
Correction of that situation might provide
a direct lever to help defuse some of the
most controversial environmental disputes
in Canada.

Executive Summary
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Covenants, easements and servitudes:
As of 1990, the position of the Government
of Canada appeared to offer relative clarity,
with a tax situation that favoured philan-
thropy along lines similar to those that had
been used effectively in the United States;
if the donation of an easement reduced the
appraisal of the property, this reduction
was receiptable. However, events in the
following decade then split these agree-
ments into two categories:

e those that were “ecological” were
linked to ecogifts, and subjected to the
same procedural requirements; and
the federal government then codified
the capital gains liability which would
partly offset the value of the receipt;

« meanwhile, easements that were not
strictly “ecological” (e.g. in the case of
urban open space or cultural land-
scapes) actually regressed from a tax
standpoint, as the federal government
appeared to repudiate the position it
had expressed in 1990 (the position
which also underlies U.S. tax treatment
of such agreements).

So when the Federal Government assimi-
lated the tax treatment of easements to
ecogifts, the barriers it hoped to remove
were replaced by others. This is an area
where there are opportunities for improve-
ment, and where simplification would be
immensely helpful.

Property tax liability: While the above
areas are under federal jurisdiction, the
provinces also have an important role to
play. Most have already made a significant
contribution, by facilitating conservation
easements with the help of new legisla-
tion. Several are also making important
strides in property taxes, e.g. via outright
exemption. In other provinces, however,
lands owned and protected by environ-
mental charities are in an inferior tax posi-
tion to other land uses - even when they
do not draw on municipal services as much
as those other uses do. Exemptions - or at
least parity with other favoured land uses -
would have an important beneficial effect
on environmental philanthropy.

It is in Canada’s interest to analyze these
barriers pragmatically. Parliamentary bod-
ies such as the Task Force on Urban Issues
and the Standing Committee on Finance
have done so, and their findings have merit.

It is hoped that such work will lead to fur-
ther improvements in the tax treatment of
environmental stewardship and, with those
improvements, to broader participation by
individual Canadians in the protection of
our natural heritage.
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Chapter One
Introduction

Importance of land conservation; purpose of the Paper; scope of properties of potential interest;
changes in the last decade; establishment of the Ecogift Program, Provincial conservation
easement legislation; growth of land trust movement; overview of current status; remaining
barriers for ecologically sensitive land; barriers to otber forms of land conservation

(e.g., urban open space and cultural landscape); approaches in other jurisdictions




1.1 Land Conservation:
The Challenge

Canada is home to 144,000 of the world’s
species, 25% of its wetlands, 15% of its
forests and 10% of its renewable freshwa-
ter resources.

The question of how to add to Canada’s
inventory of conservation lands is not new,
nor is the question of the role of the pri-
vate sector in that process. Canada, like
other countries, has pursued a two-track
policy:

e one track involves setting aside lands
in public ownership (e.g., the October
2002 announcement of ten new
national parks); and

e the other involves fostering private
stewardship.

Canada has long and distinguished experi-
ence with the former: Banff, for example, is
the world’s third oldest national park. Until
the 1990s, however, strategies to engage
the private sector in conservation were not
well developed. Unlike countries such as
Britain, where protected parkland is in pre-
dominantly private ownership, Canada had
few mechanisms to encourage owners to
either donate their land for protection, or
to protect their land in other ways (e.g., by
contract, such as easements and covenants,
described later in this paper).

This gap elicited concerns which grew to
a chorus in the 1980s. “It has become
increasingly clear;” said prominent environ-
mental writer Ron Reid (1988),“that public
acquisition of a relatively small number of
key areas is not enough”! “Open space
the Canadian Parks/Recreation Association
urged, “is not the sole responsibility of gov-
ernment”?> As conservationist Kenneth
Cox predicted (1989), “Canadian geogra-
phy dictates that private stewardship must
become a continuing program in natural
landscape and wildlife habitat securement
and management”®> More recently, John
Lounds, President of the Nature Conser-
vancy of Canada, has said that, “Over the
next few decades, if we are going to con-
serve priority lands (alone), Canadians

probably need to invest $2 billion”*

Governments responded at all levels.
Provincial governments enacted legislation
to facilitate conservation agreements with
property owners;and in the case of several
provinces, important changes were intro-
duced to the property tax system, to favour
conservation and the encouragement of
“stewardship.” At the national level, the
Government of Canada also responded. It
embarked on the long, but essential
process of reviewing its
options and introducing a
more inclusive approach to
conservation, involving both
the public and the private sec-
tors. Over the past dozen
years, Canada has been mak-
ing positive strides toward engaging
Canadians in private land stewardship. In
the words of the Federal Environment
Minister,

Donations by private individuals and
corporate landowners of ecologically
sensitive land are emerging as impor-
tant tools in conserving sensitive
ecosystems and biodiversity across
Canada. Species at risk like the bur-
rowing owl and loggerhead shrike
have a stronger chance of recovery
thanks to the donations of ecologically
sensitive lands.’

But there is still work to do and opportuni-
ties to grasp.

1.2 Scope of this Paper

So what is the state of tax measures for
land conservation today? What barriers
still remain? What additional opportunities
exist? This paper is intended to update
that analysis. Many of the initiatives have
been national in scope, affecting all
provinces and territories; others have
been more limited. In this paper the geo-
graphic scope will focus on lands within
the ten provinces, because the percentage
of privately-owned lands north of 60° is
currently very low; but the topic of private
lands in the territories will be a worth-
while subject of exploration too, at some
point in the future.

1.0 Introduction



The properties that interest the environ-
mental community can be categorized in
several ways. One way is by ownership;
and from that perspective, there are two
kinds of property which are of foremost
interest, and which are the primary focus
of this paper. These are:

* lands owned and managed by environ-
mental charities (i.e., conservation
organizations with registered charita-
ble status); and

¢ lands owned by individuals, which are
subject to a special conservation
agreement (an “easement, restrictive
covenant or servitude,” as described
later in this paper) to protect the
land’s characteristics and values.

The properties can also be categorized
according to their realm of significance. In
the 1990s, “ecologically sensitive lands”
were the focus of government policy in
this field, and the foremost priority of the
conservation community. That situation
has not changed; however, the range of tar-
geted property has broadened. Although
“ecologically sensitive land” remains the
top priority, there is no suggestion that it is
the only form of natural heritage of interest.

Other notable examples include:

Urban Greenspace can have more eco-
logical potential than was first assumed,
once one puts aside the “misconception
that urban areas do not contribute signifi-
cantly to wildlife habitat”’® This explains
the growing governmental interest in the
“trend to renaturalize urban landscapes,””
and Wildlife Habitat Canada’s call for
“restoration programs at the local level (to)
help improve and create wildlife habitats

within or around cities”8

The reference to “restoration programs”
also raises the question of a second catego-
ry of greenspace (in cities, but also
elsewhere), whose current ecological sig-
nificance is low - for now. Properties may

be redeemable, and the Ecogift Program
defines “ecologically sensitive lands” as
“areas or sites that currently or could, at
some point in the future, contribute sig-
nificantly to the conservation of Canada’s
biodiversity and environmental heritage”®

This subject is also linked to the larger
issue of tax and urban sustainability. The
National Round Table on the Environment
and the Economy (NRTEE) argues that
“There is increasing recognition that fiscal
measures significantly affect urban envi-
ronmental sustainability”!® This has led
the NRTEE to study what it calls
“Ecological Fiscal Reform” specifically in
this urban context;!! and the NRTEE says
that the Government of Canada and other
organizations are doing likewise.!?

Cultural Landscapes are an intertwining
of natural and cultural heritage. Although
the term is not in common parlance,“geog-
raphers had, however, worked with the idea
since the turn of the (twentieth) century.” 13
“The defining quality of cultural landscapes
is their interactive relationship of culture
and nature, and the interchange of their
cultural activities with the natural environ-
ment”'4 Canada is a Party to a 1970s treaty,
the World Heritage Convention,'> whose
Operational Guidelines,'° specify three
main categories:




1. “Defined landscape designed and cre-
ated intentionally” (e.g., garden and
parkland landscapes), like the Halifax
Public Gardens.!”

2. “Organically evolved landscape,’8

two “sub-categories”:

e “a relict or fossil landscape”
(where “an evolutionary process
came to an end at some time in the
past™), like the Chilkoot Trail in
British Columbia, or

¢ a “continuing landscape” with “an
active social role in contemporary
society closely associated with the
traditional way of life’!° like the
Rideau Canal in Ontario.

in

3. “Associative cultural landscape... by
virtue of the powerful religious, artistic
or cultural associations of the natural
element rather than material cultural
evidence, which may be insignificant
or even absent”?° Canadian examples
include Grizzly Bear Mountain and
Scented Grass Hills in the Northwest
Territories.

The above approach is endorsed by the

international community, notably the gov-

ernments of the United States?! and

Canada.?? Other examples of cultural land-

scapes include:

¢ Western prairie with grain elevators;

e Atlantic seashore, with red barn and
lighthouse.

In fact, “cultural landscapes” can usually
be equated with “good candidates for a
postcard”

Other Lands: There are some properties
that altruistic Canadians wish to donate,
and which fall short of the “ecological” cat-
egory - but which the donee (notably a
charity or municipality) may still wish to
receive, in order to convert it to cash, or to
swap it for other land. Such properties are
called “trade lands’”

Brownfields: What about urban open
spaces that are supposedly “beyond
restoration?” The most extreme examples
are polluted lands, often called “brown-
fields” These are a source of considerable

governmental and public concern in their
own right, though for different reasons.

But let there be no mistake: ecologically-
sensitive lands remain the highest priority
of the environmental community, and are
not about to be displaced by urban open
lands (including “brownfields”) or cultural
landscapes. Nonetheless, there is a wide-
spread belief that the environmental file in
Canada has now reached the point that it
can include the latter topics as well.

1.3 A Decade of Progress

In a crucial declaration of national policy,
the Government of Canada’s 1990 Green
Plan®® announced a national objective of
bringing protected acreage in Canada to
12% of the total.24 This was supported by
a Resolution of the House of Commons,
and can be considered a turning point in
this field. However, it begged the question:
where would the money come from?

When compared to the United Siates, Canadian tax treatment

of land donations and easements was a disincentive.

According to the Nature Conservancy of
Canada, it would cost a billion dollars just
to meet the target of conserving 12% of
Alberta’s grassland and parkland alone.?>
Not only was new money unavailable: in
1989, Cox predicted that “fewer dollars will
be available from public treasuries for
expansion of such a [park] system”20
During the 1990s, that prediction came
true.

Furthermore, the notion that the private
sector would help “take up the slack” was
falling short. Canadians were reluctant to
donate lands to “land trusts,” or to conserve
it contractually (via easements and
covenants): while land trusts in the United
States were being created at the rate of
one a day, Canada considered itself fortu-
nate to have a couple of new land trusts
per year.



The reason for the discrepancy between

the two countries was straightforward.

When compared to the United States,

Canadian tax treatment of land donations

and easements was a disincentive. In the

case of donations,

(2) appreciation in the value of gifted
recreational, farm and forestry lands
was treated as taxable capital gains in
Canada (unlike the United States - or,
for that matter, unlike gifts of cultural
property in Canada); and

(b) The wusable tax receipts for the
donation were subject to mathemati-
cal limits. These placed a modest
restriction in the case of gifts to the
Crown — but a much more serious
restriction (a low ceiling of 20% of
income) on usable receipts for gifts to
charities or municipalities.

As a direct result of these two factors, the
tax liability triggered by a donation of land
could easily exceed the usable receipts,
and the donor might have to pay tax in
order to give the property away.

There was also a third residual issue, i.e.,
the complexity of the entire tax approach
to philanthropy. One altruistic director of
a land trust, who also decided to donate
collectibles to an institution, reported that
it cost $20,000 in professional fees to
determine how to make a donation of the
collectibles alone.

These three factors were the backdrop for

this writer’s publication You Can't Give It

Away.?” At the same time as that report

was being written, a Parliamentary

Committee proposed (December 1991)28:

“That the income tax system should be

streamlined in order to

(@ simplify the treatment of gifts of
property,

(b) to assure that Canadians are not penal-
ized for such gifts and

(©) to create a favourable climate for phil-
anthropy.’?’

After an uncertain start,>° these proposals

were revisited after the 1993 election

when the Minister of Finance commis-

sioned a Task Force3! to study environmen-

tal dimensions of the tax system. That Task

Force’s unanimous recommendations

(1994) included the following two points:

¢ The government should amend the
Income Tax Act to exempt from capi-
tal gains tax all donations of ecologi-
cally sensitive land made in perpetuity
to all levels of government and charita-
ble institutions.

e The government should amend the
Income Tax Act to equalize the treat-
ment of donations of ecologically sen-
sitive land to charitable institutions and
municipalities with similar donations
to the Crown. This would involve
removing the 20 percent (of net
income) cap on the deductibility of
such donations.3?

But the idea of following the American
model and exempting gifts from “deemed
capital gains” was not accepted by Finance
officials at the time.33 The preference was
to maintain the principle of capital gains
liability on such donations,3* notwith-
standing the precedents in e.g., the United

States or among other important gifts in

Canada (notably “cultural gifts”). But

although officials would not waive tax lia-

bility on such philanthropy, they were

open to a two-step process in which (a)

taxes would first be imposed, then taken

off again, via a new tax treatment:

e in the 1995 Budget, Finance Canada
foresaw a new category of donation,
namely “Ecological Gifts” (“Ecogifts”)
which would enjoy new mathematical
rules for the usability of tax receipts
(described in Chapter Two);

e in the 1996 Budget, Finance Canada
foresaw that for the rest of such dona-
tions (i.e., gifts other than “ecological”),
there would be new mathematical
rules for receipts (Chapter Two). These
donations were not treated quite as
favourably as the first category, but the
situation was distinctly preferable to
the status quo ante;

e in neither case was the principle of lia-
bility for “capital gains” abolished.



In other words, it became possible to claim

credit for gifts with more latitude than pre-

viously; but in each case, the first part of
those deductions would still need to offset
the tax liability for deemed capital gains.

Mathematically, the end result was that

¢ Finance Canada totally eliminated the
possibility of a donor having to pay tax
in order to give property away;

e but Finance Canada maintained the
principle that donors could not use
the full fair market value (FMV) of their
gift as a net tax receipt: instead, a part
of the tax receipt had to be used to off-
set the tax liability, and the donor ben-
efited from the balance.

It was still an immeasurable improvement
over the previous treatment.

In making the above changes, Finance
Canada introduced a series of new catego-
rizations and calculations to the already
complex subject of philanthropy law.
These new rules took effect in several
stages, described in the next chapter. At
the same time, tax officials were addressing
the tax treatment not only of gifts of lands,
but also of other protective arrangements,
like easements, covenants and servitudes.

Easements, covenants and servitudes are
variations on a special kind of contract that
can define what activities can or cannot
occur on a property. They are described in
greater detail in Chapter Three, and have
been recognized by law for centuries.
Traditional examples include rights of way;
in fact, the most common use of these con-
tracts is in utility corridors. In a conserva-
tion context, the typical format of these
agreements is for the property owner to
sign over a part of his/her development
rights (among other rights) to an institu-
tion, government or charity. An owner
might agree, for example, to renounce the
right to backfill a wetland for all time, by
stating that no such initiative could ever
proceed without the consent of a specified
conservation organization. This contract
with the organization would then be signed
and registered at the Land Titles Office, and
be binding on future owners as well.

As a conservation tool, these contracts
looked so promising that virtually every
province passed new legislation in the
1990s to help facilitate them.

New Provincial Laws on Conservation Agreements

British Columbia

1995 amendments to the Land Title Act

Alberta 1995 amendments to the Environmental Protection
and Enbancement Act

Saskatchewan Conservation Easement Act (1996)

Manitoba Conservation Agreement Act (1997)

Ontario The Ontario Heritage Act already addressed the subject,
but the Conservation Land Act was amended (1995) to
further facilitate conservation

Québec Private Reserves Act

New Brunswick

Conservation Easement Act (1998)

Nova Scotia

Conservation Easement Act (2001)

Prince Edward Island

The new Wildlife Conservation Act (1998) assists the
old Natural Areas Protection Act

Newfoundland and Labrador

[not significantly changed]




In 1990, Revenue Canada (as it was then
called) had also clarified the valuation of
these agreements for charitable receipt
purposes. The question had never been
whether there were tax consequences, but
bow much. The reason was straightfor-
ward: when an owner relinquished a part
of his/her development rights in one of
these agreements, both Civil and Common
Law recognized that the owner had relin-
quished part of his/her “property” Legal
authors opined that when such an agree-
ment was signed with an institution or
charity, it was tantamount to a donation of
part of the owner’s property rights, and
should be eligible for a tax receipt on that
basis. That view was accepted by the

U.S. Government in the 1960s, and by

Revenue Canada in 1990. According to the

U.S. precedent,

e one appraises the property before the
agreement,

» then gfter it;

o if the relinquishment of development
rights has reduced the appraised
value, then that reduction is the value
to attribute to the receipt.

Various authors called this the “Before-and-
After Test” This is exactly how easements
for utility corridors in Canada had been
appraised for over a century (and what was
written into the real estate assessment leg-
islation of several provinces, as described
in Chapter Three). This is what Revenue
Canada approved in writing in 1990.

As Chapter Three will describe, all that
changed in the mid-1990s, when federal
tax officials distanced themselves from the
Before-and-After Test. In its place, they pro-
posed the following scenario (which they
called the “Fair Market Value” test):

e In the marketplace for the purchase of
easements, how much were easement-
buyers paying these days, and how
much were easement-sellers collecting?

e If one cannot find owners who are
marketing easements to institutions
for cash, then that is construed to
mean that there is no market; and

« ifthere is no market, there is no market
value; and if there is no market value,
then the value for receipt purposes
should be “nominal”

By that reasoning, an owner could formally
relinquish one million dollars of appraised
development potential on a property - and
get a tax receipt of one dollar.

In a related move in 1997, Finance Canada
announced that as part of this new view, it
would introduce a “new” tax incentive for
these agreements: it would allow the Before-
and-After Test to be used on condition that
the transaction went through the ecogift
procedure (i.e., that the property was certi-
fiably ecologically sensitive, the recipient
had been certified under the same legisla-
tion, etc.). This meant that any easements,
covenants and servitudes that were not
strictly “ecological” (e.g., cultural landscapes
or urban open space) were excluded.

At the same time, Finance Canada codified
capital gains liability for donors of
easements.

Finally, in 2000, there was a further mathe-
matical adjustment to reduce capital gains
liability on donations of ecogifts by half.

In 2002, Finance Canada addressed another
issue. The conservation community had
pointed out that there are many altruistic
owners who were ready to relinquish
most, but not all, of the value of their land,
(i.e., who needed some cash proceeds,
but not the full market value of the prop-
erty). In the United States, the amount by
which the sale is undervalued (i.e., the
extent of the “favour” being granted to the
charity) is eligible for a tax receipt. In
December 2002, federal tax authorities
announced a comparable approach for
Canadian “bargain sales” (as well as a more
favourable position on the donation of
mortgaged property), as further described
in Chapter Two.

This is the situation that prevails today.
During the course of the past few years,
Canada has witnessed unmistakable signs
of governmental willingness to facilitate
conservation - with conditions. As in the
case of any system that arose incremen-
tally, the remaining question is this: now
that the resulting system can finally be
viewed as a whole, does it do everything
that it was intended to do? On review, are
there still gaps? This topic will be analyzed
further in this paper.



Finally, the Federal Government was not
the only government that was active in this
field. The ten provinces have property tax
arrangements which affect conservation
lands; and notable progress has occurred
over the last decade. New Brunswick,
Prince Edward Island and Québec all intro-
duced outright exemptions for various
conservation lands in their respective
property tax systems. At the time of writ-
ing, possible legislative initiatives along
similar lines are under discussion in Alberta
and Ontario (where a number of proper-

The first land trusts in Canada were
established during thel960s... In the
past decade there has been a surge in
the development of local and regional
land trusts throughout Canada, and now
some 180 land trusts are active across
the country in every province.
Collectively, these organizations com-
prise a powerful group in the conserva-
tion sector that is committed to the
preservation of important landscape fea-

ties have enjoyed favourable treatment AS in the case of any system that arose incrementall), the
since 1988). Other initiatives, like British
Columbia’s pilot project in the Gulf Islands
or Manitoba’s Riparian Tax Credit, while
less sweeping, nevertheless suggest a broad

trend toward more favourable property tax

remaining question is this: now that the resulting system
can finally be viewed as a whole, does it do everything that

it was intended to do? On review, are there still gaps?
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treatment.

1.4 Growth of the Land Trust
Movement

A closely related question is this: as the tax
treatment of environmental philanthropy
improves, is Canada’s environmental com-
munity in a position to respond? Does that
community have both the interest and the
capacity to avail itself of the new opportu-
nities at hand, and to engage private own-
ers in land stewardship? In other words, is
Canada positioned to put these tax mea-
sures to the use for which they were
intended?

The answer is yes, thanks to significant
strides over the past decade and beyond.
The emergence of land trusts in the 1990s,
as a force for conservation, was described
by environmentalist Paul Peterson:

tures.3> Provincial networking organiza-
tions exist in British Columbia (Land
Trust Alliance of British Columbia)
and Ontario (Ontario Nature Trust
Alliance)... (Land trusts) have the ability
to enlist volunteers, stewards, profession-
als, funders, government agencies and
more. NGOs bring staff dedicated to a
project that enable it to take on tasks that
are beyond the scope of public authori-
ties (managing volunteers, fund-raising,
ongoing community education and out-
reach programs etc.) Registered charita-
ble NGOs... can raise funds from sources
not available to public agencies such as
individuals, corporations, foundations,
etc. This closes the gap on seemingly
unattainable public land acquisition ini-
tiatives. NGO’s charitable status enables
them to issue tax receipts that provide a
financial incentive to donate...3°



In 2000, the Federal Minister of the

Environment described these groups in the

following terms:
Canada is fortunate to have many dedi-
cated conservation groups working at
the local level. They have the experi-
ence, they have the knowledge, and
they are willing to go into the field and
work hard to protect Canadian wildlife.
‘What they need is more land to be set
aside for habitat.37

The land trust movement is also proud of
its record. “We conserve at well below the
cost of traditional (government-owned)
parks. Most of our land is donated by gen-
erous landowners. We acquire land with
volunteer resources. We raise money in
our communities. We steward the land
without traditional parks employees.” 38

As to the future, the importance of the
movement was recently reiterated when
the Prime Minister’s Caucus Task Force on
Urban Issues (2002) called on the
Government to
support the acquisition of critical
urban green space by assisting commu-
nity partnerships such as land trusts
and conservation organizations and
provide incentives to allow land dona-
tions for conservation purposes.3?

1.5 Remaining Barriers

The foregoing description of trends, over
the past number of years, demonstrates
that Canada has come an enormous dis-
tance - but there are still barriers remain-
ing for both ecologically sensitive land and
other forms of land conservation (e.g.,
urban open space and cultural landscape).

In the case of ecogifts,

» the usable tax receipt is still eroded by
the remaining “deemed capital gains,”
as described in the next chapter;

¢ this means that the tax treatment of
ecogifts is still inferior to some other
kinds of transactions, notably cultural
gifts (where there are no “deemed
capital gains”);

¢ and the tax treatment of Canadian
ecogifts is still inferior to that of its
American counterparts, for exactly the
same reason.

¢ Furthermore, far from “streamlining”
the system (as proposed by the
Parliamentary Committee in 1991), the
rules and calculations have become
highly complex (which is a source of
expense in its own right).

Canada bas come an enormous distance - but there are
still barriers remaining for both ecologically sensitive land

and otber forms of land conservation (e.g., urban open

space and cultural landscape).

This is the case for both donations of fee

simple, and also covenants, easements and

servitudes. Additionally, in the case of the

latter, Chapter Three will outline how

¢ the level of tax complexity remains
extremely high; and

¢« in the case of non-ecological lands
(notably cultural landscapes and urban
open space) the tax treatment is actual-
ly less advantageous now than in 1990.

Meanwhile, other topics have yet to be
addressed. For example, the initiatives of
the 1990s did not include donations of
lands held by developers or speculators
(so-called “inventory lands”) regardless of
their ecological significance; these are fur-
ther described in Chapter Two.

1.6 International Comparisons

The American tax experience has already
been mentioned. The value of a donation
of land to a charity is fully usable, thanks to
the absence of any “deemed capital gains.”

On the subject of easements, the Internal
Revenue Service had announced as early as
the 1960s that it was using the Before-and-
After method of recognizing donations,
and this was later confirmed in legislation.
This is described further in Chapter Three.
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The situation in the United Kingdom is
comparable. Environmental philanthropy
has had a long history in the United
Kingdom: for years, many owners of coun-
try estates would donate or bequeath pri-
vate parkland (and the family manor) to
organizations like the National Trust in
order (among other things) to avoid puni-
tive succession duties. Like the United
States, (but unlike Canada), gifts of all assets
(including land) to United Kingdom chari-
ties are exempt from Capital Gains Tax.40
The asset passes from the donor to the
charity on a no gain/no loss basis.*! Gifts
of real property (land and/or buildings) to
United Kingdom charities produce addi-
tional benefits for individuals (for Income
Tax purposes) and companies (for
Corporation Tax purposes). 2

For example, if an individual acquired land

for £50,000 and then decided to donate

the land to a charity 10 years later when
the value of the land had appreciated to
£400,000,

e For capital gains tax purposes the
donor would be regarded as disposing
of the land at cost (£50,000), so no
gain arises on disposal by gift to the
charity.

e Under a separate provision, charitable
gifts of freehold or leasehold property
entitle the donor to deduct the
full £400,000 current market value

from his/her income for income tax
43

purposes.

1.7 Conclusion to Chapter One

Canada has come a long way over the last
twelve years. It is now time to take stock.
On the positive side, the Parliament of
Canada has articulated a set of environmen-
tal objectives; it has taken steps to engage
private property owners; it has started to
address the tax context; legislation for pro-
tective agreements has been amplified by
provinces across the country;and the coun-
try has witnessed some take-up, particularly
with the growth of land trusts.

The Canadian environmental community has raised a
number of issues - including ongoing capital gains liability,

the treatment of easements, covenants and servitudes,

inventory lands and others.

However, when a system is developed
incrementally, there is always a risk of gaps.
The Canadian environmental community
has raised a number of issues — including
ongoing capital gains liability, the treatment
of easements, covenants and servitudes,
inventory lands and others. These issues
will be explored further in this paper. It is
not unusual for a country to periodically
take stock of what has developed over
time, and to use the opportunity to system-
atize the subject more thoroughly; it is
hoped that this paper will assist Canada in
undertaking that process in this area.




Chapter Two
The National Tax Picture and Ecogifts

Income Tax and GST; Ecological Gifts Program; legislative changes; positive features;
comparison with other gifts (e.g. cultural beritage) and with otber jurisdictions;
analysis and lessons learned; “ecological sensitivity”;

donations by developers and speculators; other barriers
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2.1 The Income Tax Act and
Excise Tax Act

The following chapter deals mainly with
the Income Tax Act, which affects environ-
mental philanthropy in various ways -
notably in the case of Ecological Gifts
(“Ecogifts™), to which much of this chapter
is devoted. Two examples of tax benefits
to donors are given in the appendix.

That is not to say that the Income Tax Act
is the only national tax statute that affects
how greenspace is set aside for conserva-
tion purposes. The Goods and Services Tax
(GST) is governed by the Excise Tax Act,
which contains important provisions, e.g.,
rebates to municipalities, charities and cer-
tain non-profit corporations for the GST
which they incur in pursuit of their public
objectives.

Furthermore, let us suppose that a munici-
pality or charity undertook to purchase
forested land.

o If the land was “personal-use land,” i.e.
“real property (other than capital
property which was used by the ven-
dor primarily in the course of a taxable
commercial activity, or real property
which is sold in the course of a busi-
ness),” then the transaction would be
GST-exempt.! This exemption extends
to “country properties, non-commer-
cial hobby farms and other non-busi-
ness land.”?

¢ But if the land was being bought from
a developer, farmer, speculator or lum-
ber company, it would be subject to
GST. The municipality or charity
would be required to pay that GST;
it would then be eligible for a 50%
rebate from the Canada Customs and
Revenue Agency (CCRA), for the GST
that it had paid. (Non-profit corpora-
tions which are not registered chari-
ties may also be eligible for the 50%
CCRA rebate, only if 40% or more of
their funding comes from government
sources).

¢ “Conservation authorities” (e.g. those
under the Conservation Authorities Act
in Ontario) are in a different position
when they buy land. In order for them
to avail themselves of municipal-type
GST rebates, they must obtain a federal
certification that they perform a munic-
ipal service, operate in the public inter-
est,are funded in part from government
grants or taxes, are recognized by the
provincial government as
the local authority, and are
governed by elected repre-
sentatives or government-
appointed officers.

e Provincial governments
are constitutionally exempt
from the GST: they do not need to pay
GST on purchases of such lands.

2.2 Income Tax:
Historical Background

To understand the complex tax history of
Ecogifts, one must begin at the inception of
the modern Canadian income tax system.

Although that system was the product of
World War IL,3 the underlying thinking was
influenced by the Great Depression and
the national objective of building a post-
war consumer economy,? to which the
philanthropic sector was an afterthought.
Although the Act acknowledged that sec-
tor> and allowed deductibility of charitable
donations, this was subjected to various
mathematical limits - one set of limits for
deductible donations to the Crown, and a
more restrictive set of limits for donations
to charities and municipalities. The practi-
cal effect was that, e.g., the typical
Canadian farmer would not be able to
donate his/her family farm to a charity on
retirement, and expect a usable tax receipt
commensurate with the value of the gift: a
large part of the receipt would go unused
because of the mathematical limits.

Fundamental assumptions were reviewed
in the 1960s. Until then, the Income Tax
Act had been (as its name implied) a tax
specifically on income, i.e. an individual or
corporation’s revenue; it had nothing to do
with their capital - or, for that matter, one-

2.0 The National Tax
Picture and
Ecogifts



time transactions pertaining to that capital.
The Act carefully distinguished between
“income” and “capital” In the 1960s, how-
ever, a Royal Commission called for a tax
on profits/gains from the sale of capital
property - like real estate - even on one-
time transactions which would otherwise
not be considered “income.” A capital gains
tax (loosely modeled on the American ver-
sion) was therefore introduced in Canada
effective 1971.This was integrated into the
Income Tax Act even though, by the latter’s
definition, “capital gains” are not synony-
mous with “income.”

Any country with a capital gains tax must,
however, include additional measures to
counter one obvious method of cheating:
what is to stop a taxpayer from artificially
reducing his/her “taxable capital gain” on a
property by concocting a “gift” or “bargain
sale” to a friend or relative? The answer is
for the country to pre-empt that possibility
by introducing the concept of “deemed
capital gains”: if capital property had
appreciated in value and was then dis-
posed of in a “non-arm’s length transac-
tion” (by whatever means, including
donation or bargain sale), then the capi-
tal gain would be deemed to accrue (with
taxes accordingly) even if the taxpayer
posted no actual “gain” on the transaction.
“Deemed capital gains” were exceptional
because capital gains, unlike normal
income, were not historically part of
“accrual accounting”®: they were
* not computed on the basis of periodic
“receivables and payables” (the accrual
method of accounting recognized by
Generally Accepted Accounting
Principles or “GAAP”),
¢ but were computed only after the cap-
ital property was liquidated.

This distinction, between the procedures
for capital gains as opposed to income tax,
explains why historically, #nliquidated cap-
ital gains were not recognized by either
GAAP or by the National Accounts. GAAP
does not normally require owners to post
unliquidated capital gains on their books
(or list taxes on those unliquidated gains as
a “payable”); nor do the National Accounts
post taxes on unliquidated gains as a gov-

ernment “receivable.” (If they did, Canada
would post virtually no national debt).

Tax liability on unliquidated capital gains
was therefore highly exceptional. In the
case of non-arm’s length transactions, how-
ever, there were obvious and important
reasons of public policy to introduce it; so
this was done.

At first glance, this would appear to have
no bearing on philanthropy. Donors who
voluntarily dispossess themselves are not
making “income”; nor are they deriving a
“gain” That explains why in the United
States, the Internal Revenue Service had
not extended deemed capital gains to char-
itable donations; nor was there any histori-
cal or public policy reason to do so.

But Canadian tax officials did.

Henceforth Canada, unlike its neighbour to
the South, would be prepared to tax phil-
anthropists for giving their property away.
Admittedly, donors could claim a receipt;
but because of the mathematical limits on
the usable portion of the receipt, the tax
write-off could fall well short of the liabili-
ty for “deemed” capital gains.

In the ensuing controversy, the most high-
profile objectors were the benefactors of
Canada’s art galleries and museums. The
response of the Government was to
rescind capital gains liability, for donations
of “cultural gifts” - a new category of tax
treatment invented for that purpose.
Canadian donors of art and collectibles
were returned to a position similar to pre-
1971;and like their American counterparts,
there would be no attempt to impute
“deemed capital gains” to their donations.

The Government, however, attached condi-

tions to this treatment of cultural gifts:

e a federal process was established to
“certify” the institutions that could
receive such gifts,

e and a related federal process to “certi-
fy” the cultural significance of the gifts
themselves.

e Later, a federal panel was established
to conduct the appraisals.’

13
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The most important condition, however,
was that it excluded any gifts other than
the “cultural” variety. For the rest, including
gifts of ecological significance, the new
rule was that the donor was exposed to a
tax burden that often exceeded the value
of the usable tax receipt. That was the sit-
uation until the mid-1990s.

The situation was even more of a disincen-
tive for the very group of private owners
who held private land with a high level of
development risk, i.e., developers and
speculators. For this segment of the private
sector, land is part of “inventory,” which (in
tax law) is different from “capital property.”
This means that disposition
¢ does not trigger “capital gains” (which
are included in taxable income at a
rate of 50% to 75% depending on the
year of disposition);
e it triggers “business income” which is
100% taxable.

In other words, if a land donation were to
come from a developer or speculator, the
tax cost would be even higher than it was
for other private donors.

Aside from “land dedications” (where
developers are obliged by law to set aside
land for recreational purposes as part of a
subdivision), there have been few accounts
of developers or speculators making dona-
tions of inventory land since 1971.

2.3 Legislative Change

In 1994, the report of the Task Force on
Economic Instruments and Disincentives
to Sound Environmental Practices, estab-
lished by the federal Ministers of Environ-
ment and Finance, contained key recom-
mendations. One was that

“The government should amend the
Income Tax Act to exempt from capi-
tal gains all donations of ecologically
sensitive land made in perpetuity to all
levels of the government and charita-
ble institutions.”?

The Sustaining Wetlands Forum had
already made a similar recommendation
(1991): “Capital gains regulations and

income tax treatment of natural property
(land) must be changed to reflect the same
advantages given cultural property in
Canada”® Although that is not what
Finance Canada did, it responded by chang-
ing the tax treatment of environmental
philanthropy - not in one package,but in a
series of successive stages.

2.4 Impact

Environment Canada reports that since
1995,“an area approaching the size of Bruce
Peninsula National Park” has been donated,
including “many habitat types such as tidal
wetlands, rocky cliffs, rolling prairie grass-
lands and boreal woodlands. Over one third
of the gifts contain nationally or provincial-
ly significant areas, and many contain rare or
threatened habitats that are home to species
at risk”15 As of March 315t 2003, there have
been 325 completed donations, covering a
total land mass of over 24,000 hectares val-
ued in excess of $67 million. “These gifts are
helping to preserve the habitats of many
species at risk, including the endangered
burrowing owl in Prairie Canada and
the endangered loggerhead shrike in
Ontario”1® “Almost two thirds of the gifts
are donations of land title, the rest are con-
servation easements and covenants”!”
Important research has been undertaken on
the impact in terms of donor motivation. '8




Chronology of Significant Tax Changes

Year

Status

Pre-1995

A hierarchy of three levels of donation:

» Cultural Gifts: no capital gains liability; a limit on usable receipt
equal to 100% of income for that year.

* Donations to the Crown: liability for “deemed” capital gains; a limit
on usable receipt equal to 100% of income for that year.

* Donations to a charity or a municipality; liability for “deemed”
capital gains; a limit on usable receipt equal to 20% of income for
that year.

1995

Introduction of a new (fourth) category, “Ecological Gifts” for gifts of

lands that had been federally certified,!® to donees that had been

federally certified.!!

e Similar to donations to the Crown: liability for “deemed” capital
gains; a limit on usable receipt equal to 100% of income for that year.

1996

“Tax assistance for charitable donations will be increased”'? for all

categories of gift, with three mathematical components:

* limit on usable charitable donations increased from 20% to 50% of
income;

* limit for donations in the year of death increased from 20% to 100%;
and

» the 50% limit “will be further raised by half the amount of taxable
capital gains resulting from the donation of capital property that are
included in calculating the donor’s taxable income.”

Algebraically, this complex formula indeed “provides a 100% limit on

the portion of a donation of appreciated property that must be includ-

ed in the donor’s taxable income,”!3> meaning that

* the donation would still produce a deemed capital gain, but

* the tax liability could no longer exceed the usable receipt (i.e. no
donor would have to pay tax to give property away).

1997

Capital gains liability for donations (of publicly-traded stocks, bonds
and related securities) is pegged at half the liability that would
normally arise on capital gains (the “general inclusion rate”); so if 75%
of capital gains were normally taxable (the “general inclusion rate” at
the time), then in the case of “deemed capital gains” on donations,
37.5% would be taxable, i.e. half that general inclusion rate.

Feb. 2000

All capital gains are subject to a lower “inclusion rate”: instead of three
quarters of the “capital gain” being included in taxable income, fwo
thirds would now generally be included; and in the specific case of
Ecological Gifts, instead of two thirds of that “capital gain” being includ-
ed in taxable income, one third would be included.

Oct. 2000

* The Government changes the general inclusion rates for all capital
gains again: instead of fwo thirds of the “capital gain” being included
in taxable income, half would now generally be included; and in the
case of Ecological Gifts, instead of one third of that “capital gain”
being included in taxable income, one quarter would be included.

* A federal panel would review all appraisals of ecogifts “to ensure the
integrity of donations”14

15
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2.5 Ongoing Issues

Notwithstanding the positive public
response to the Ecogifts Program, a num-
ber of texts have appeared since 1995,
proposing that there is room for further
improvement. The points raised fall into
four main categories, outlined below.

1. Mathematical Inadequacy: Accord-
ing to some texts, the mathematical
changes are an improvement, but a
significant segment of the population
is still functionally excluded. Environ-
mentalists cite the example of aging
farm couples. “Owners of ecologically
significant lands have often stewarded
their lands for generations and are of
modest financial means. The capital
gain arising from the donation of their
land—even at a 25% inclusion rate—
often results in the donor exceeding
the current threshold income amount,
above which partial or complete claw-
back of Old Age Security benefits is
triggered” 19

2. The Premise of Capital Gains
Liability: Another longstanding argu-
ment asks whether there should ever
be “deemed capital gains” on such
donations in the first place: in real life,
donations
e are not income; and
e they do not produce “gains.”

According to this view, “if there’s no
income, they shouldn’t be in the
Income Tax Act; and if the person
doesn’t gain from the transaction, it
shouldn’t be treated as a gain’?°
Other countries like the United States
and the United Kingdom do not
impute “deemed capital gains” to char-
itable donations; nor does Canada
itself, in the case of cultural gifts.

In response, the proposed retention of

capital gains liability on gifts was

based on three arguments:

¢ That cultural gifts are “not an
appropriate model for other
property”?! because they are an
aberration.??

e That ever since the Government
attached capital gains liability to
these transactions in 1971, it has
derived revenue which tax offi-
cials are duty-bound to defend.?

» That the environmentalists’ objec-
tion (that the attribution of
“deemed capital gains” and the col-
lection of income tax on dona-
tions are both legal fictions), is
misconceived: this is no fiction at
all. The intent of Parliament, when
it approved capital gains tax, was
this: as capital property appreci-
ates in Canada, a proportion of all
such appreciation accrues to the
Federal Government.?4 1t is like a
government receivable; so if the
Federal Government were to relin-
quish that receivable, then this is
more than a mere opportunity
cost: it is like a waiver of a debt.

That third argument (the most signifi-
cant) rests on the notion that “unliqui-
dated capital gains” (including those
“accruing” from charitable gifts)
produce a government receivable.
However, as pointed out, neither

¢ Generally Accepted Accounting

Principles (“GAAP”)?3

* nor the National Accounts
acknowledge any such government
“receivable” from the appreciation of
unliquidated capital property per se.>’

26

What happened in the 1970s, when
Canada recognized cultural gifts, was
that Parliament acknowledged that
these donations should not be among
the list of events that are equated with
the liquidation of the asset. This was
not a “waiver of a receivable,” because
no such receivable had ever existed. It
was a simple recognition of reality:
such donations, in the real world, trig-
ger neither gain nor income. The ques-
tion asked by environmentalists is
therefore this: was it necessary - and in
Canada’s public interest - to treat char-
itable donations of land differently?



3. The Precondition of “Ecological
Sensitivity”: “Each donation of a
property or conservation easement
must be individually certified as eco-
logically sensitive before it can be
included under this program”?® The
procedural requirements prompted
writers to publish detailed check-
lists.?? There is some flexibility,3° but
the criteria can also vary from
province to province. In the case of
Ontario, “not every donated property
or conservation easement will qualify
as an ecogift - to do so, a property
must meet one or more of a set of cri-
teria developed specifically for
Ontario. ...In Ontario this definition
includes 19 specific categories of qual-
ified lands - the ‘A’ list,and a further 11
general criteria for other lands that
may qualify as ecologically sensitive -
the ‘B’ list”3! The procedural require-
ments of the current system are said to
have corollary effects on appraisals,32
paper burden and related costs.?3

Another concern is that “ecological
sensitivity” necessarily excludes other
categories, notably urban lands and
cultural landscapes.

4. Exclusion of Donations by
Developers and Speculators: As
mentioned earlier, this segment of the
private sector often owns land which
is under imminent threat of develop-
ment - and simultaneously has some
of the greatest interest because of fre-
quent proximity to cities; yet there are
no measures to encourage these own-
ers to donate such “inventory land” to
a land trust. As observed by lawyer
Paul Peterson,

The most significant benefits of
the Ecological Gifts Program do
not apply to land development
companies (or individuals) hold-
ing potential conservation lands as
the “inventory” of their business.
Specifically all of the gains in the
value of inventory lands will be
included in taxable income (com-
pared to just 25% of the capital
gains for qualified ecological

gifts). This means that the value of
the charitable tax receipt is offset
by the inclusion in income and
there is little incentive for gifts of
inventory land. Despite less
favourable tax treatment, lands
under development pressure and
held as ‘inventory’ may be exactly
the lands that most urgently
require conservation protection.34

This was the one prospective group of
donors that was not mentioned in the
various tax changes of the past
decade. This was noted by
Environment Canada: “Such gifts are
not subject to the same tax benefits as
gifts of capital property. All profits
derived from the disposition of inven-
tory land must be included in the tax-
payer’s income for the year”3>

Since the Government of Canada still
deems that there is a fully-taxable
“profit” on donating land to charity
(equal to the appreciation in the value
of the property since acquisition), the
tax consequences are severe. The
Ontario controversy over the fate of
the Oak Ridges Moraine has drawn
public attention to the importance of
lands held by developers and specula-
tors, and environmental organizations
have asked the Government to address
donations from this sector.3¢

Another barrier, which existed until
December 2002, was problematic for
donors who wanted to benefit a charity,
but could not make an outright gift of
100% of the value. Suppose an owner has a
forested property to convey to a charity;
the land is worth $300,000, and it is sold to
the charity for $100,000. Under American
law, the difference in price ($200,000) can
be treated as a receiptable gift. In Canada,
this was generally not considered a “gift” at
all; for that matter, even a donation of the
entire property (without payment) was
disqualified for receipt purposes, if there
was any mortgage on it.

The exception was in Québec, where Civil
Code provisions made the above receipt-
able3’ - so “the CCRA has been faced with
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a situation where the rules in Quebec were
better for donors than any place else in
Canada”38

In December 2002, Finance Canada pro-
posed a solution. New legislation (to be
enacted) would, as of December 2002, pro-
vide a new definition for the “eligible
amount,” for purposes of a receipt: “New
subsection 248(30) generally provides that
the ‘eligible amount’ of the gift is the
excess of the fair market value of a proper-
ty transferred by way of gift over the value
of the advantage or benefit, if any, to which
the transferor is entitled.”3? In practice, that
definition implies

changes, which take effect for gifts
made after Dec. 20, 2002. (This) cre-
ates a new concept for Income Tax
purposes, the ‘eligible gift’ In a nut-
shell, the proposed rule says that for
tax purposes, there will be a gift where
the value of the property given
exceeds the benefit received by the
donor or somebody with whom the
donor does not deal with at arm’s
length. Thus, in the above example of
the sale at an undervalue, there would
be a gift for tax purposes of
$200,000... The new rules will also
make it easier to donate property sub-
ject to a mortgage which is assumed
by a charity...

It can be assumed that the new rules
will make life a lot easier for both char-
ities and donors and will pave the way
to more gifts that were technically dif-
ficult to handle under the old rules.4°

18 2.6 Conclusion to Chapter Two

In the various discussions of the tax treat-
ment of environmental philanthropy, the
issue that is raised most frequently is that
of ongoing capital gains liability.

When the 1994 Task Force on Economic
Instruments and Disincentives to Sound
Environmental Practices recommended
that Canada “exempt from capital gains all
donations of ecologically sensitive land,” it
was proposing that Canada return to the
position (a) that all charitable donations of

land had pre-1971, (b) that Cultural Gifts
have had for a generation, and (c) that other
countries like the United Kingdom and the
United States have. This would have
reversed the measure taken a generation
ago, when tax officials in Canada (unlike
their counterparts elsewhere) introduced
the notion of “deemed capital gains” on
donations and charged the donor income
tax - even when the donor derived neither
gains nor income in real life. That recom-
mendation has not yet been implemented.

While the environmental community is clearly grateful for
the efforts of the past decade, it is time for Canada to

simplify and modernize its approach to environmental

Dbilantbropy.

Furthermore, the changes of the last
decade omitted the very group that (a)
held the most property under immediate
threat, and (b) had the strongest disincen-
tives for land donations of anybody in the
country. These were the people in the
development industry, who hold land in
“inventory.”

While the environmental community is
clearly grateful for the efforts of the past
decade, it is time for Canada to simplify and
modernize its approach to environmental
philanthropy.
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Federal Tax Treatment of Covenants,
Easements and Servitudes
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3.1 What are Covenants,
Easements and
Servitudes?

Covenants, easements and servitudes are
names for a particular kind of contract to
regulate property. They are an important
conservation tool - so much so that they
are described as such in the legislation of
virtually every province. The classic situa-
tion is this: property owners wish to con-
tinue owning their property, but are willing
to have a conservation organization or
institution exercise protective controls (to
be registered on title) to protect its natural
values for the future. Such conservation
agreements have existed for decades in
Canada.!

Most other agreements are simple con-
tracts: they bind the signatories, but not
anyone else - including subsequent own-
ers.? Fortunately, certain exceptional con-
tracts (that “run with the land™) do bind
subsequent owners, and are adaptable to
the needs of conservation. In Anglo-
Canadian Common Law, there were two
variations, called “easements” and “restric-
tive covenants”; in Civil Law, there was a
single kind, called “servitudes”? Further
discussion in this paper will treat them
interchangeably. An owner can legally
promise to a conservation organization (or
government entity) not to cut wood, back-
fill or pollute wetland, damage an archaeo-
logical site, alter or demolish an historic
building, etc.

Historically, there were certain disqualifica-
tions: such agreements might fail to bind
future owners

e if the conservation organization did
not own land nearby,

e or if they forced the landowner not
only to tolerate something, but also to
do something positive (e.g. landscap-
ing, maintenance).

This is why various governments, using
either the Common Law or Civil Law sys-
tems, adopted legislation to facilitate these
agreements by validating them regardless
of the ancient conditions about having
land nearby, or being “positive.” This is the
thrust of the legislation in Canadian

provinces,* listed in Chapter One. These
agreements are now an international phe-
nomenon. The United States has tens of
thousands. Among non-governmental orga-
nizations, one of the most eminent bodies
of experience in this area belongs to the
National Trust in Great Britain. By 1979, it
had already acquired protective covenants
on 71,000 acres.> One author refers to
comparable agreements being in place in
New Zealand, Switzerland,
France, the Netherlands and
Sweden.©

Since these contractual agree-
ments offer the promise of
indefinite protection of land
without an actual change
of ownership, they have
appeared to be an ideal tool
for conservation organiza-
tions, seeking to foster stew-
ardship among sympathetic property
owners who nonetheless wanted to retain
title to their property. Unfortunately, this
has sometimes led to a simplistic approach
to easements and covenants. In one for-
eign jurisdiction, a major conservation
organization lost interest in these agree-
ments because it found them awkward to
enforce - which was not surprising, since
their three-page agreements were not spe-
cific enough. In contrast, the agreements
of experienced Canadian institutions like
the Ontario Heritage Foundation, (which
has been drafting these agreements for
decades), are routinely some forty pages
long. There is no substitute for profession-
al advice and drafting, particularly in light of
two important legal realities: mindfulness of
enforcement, and the tax implications. The
first has been addressed at length in the
proceedings of a conference in 20037; the
second is discussed in this chapter.

It should be noted parenthetically that
regardless of how carefully an easement or
covenant is drafted, there may come a time
when the environmental organization
must defend it against legal challenges.
That can be expensive. Since conservation
easements (particularly those donated
under the Ecogift Program) are intended
for the public and common good, it would

3.0 Federal Tax
Treatment of
Covenants,
Easements and
Servitudes



appear appropriate for there to be public
and/or common resources and funds to
defend them. Canada is not yet at that
stage. It would be worthwhile to begin
considering options now, in parallel with
the distinct consideration of tax treatment.

3.2 Tax Implications

The Common Law property system refers
to ownership as a “bundle of rights” (what
Oliver Cromwell described less charitably
as “an ungodly jumble”) - in Civil Law, “un
Jfaisceau de droits” So if part of those rights
are removed (e.g., by restrictive covenant,
easement or servitude), then one has (by
definition) lost part of one’s ownership.

This loss can be appraised economically. In
routine property tax assessment, assessors
take easements into account in computing
the municipal tax base, for rights of way for
utility companies, etc. Methods of appraisal
for these agreements were not only devel-
oped, but entrenched in legislation, includ-
ing both expropriation statutes and
assessment laws.

It was long assumed that the same
appraisal process would apply to dona-
tions of conservation easements. As early
as 1974, Professor S. Silverstone predicted
in the Osgoode Hall Law Journal that “a
landowner can donate a conservation ease-
ment...to either a conservation organiza-
tion with charitable status under the Act or
the municipality in which the property is
located. ...In either situation, the donor is
entitled to deduct the value of the gift for
income tax purposes’® This was consis-
tent with established legal opinion in the
United States since the 1960s,” where
receipts for such donations were not an act
of “political will,” but merely an acknowl-
edgement of legal realities (as perceived in
the U.S.):

A valuable property right having
passed to the United States, it was
ruled that the taxpayer was entitled to
a deduction...The central premise of
the ruling...asked and answered the
question of whether a valuable prop-
erty right had been given. Assuming

that, under local law, the rights trans-
ferred were a valuable “something,’
the... questions to be asked, under gen-
eral principles are (1) Is there a trans-
fer of something of value? (2) Is the
transfer a gift with the requisite dona-
tive intent? (3) Is the transfer to an
organization, contributions to which
qualify for the deduction?!?

If the answer to all three questions was
affirmative, the Internal Revenue Service
concluded that tax deductibility was the
logical consequence.The quantification of
the value was based on a professional
appraisal of the property before and after
the removal of its development potential,
under the terms of the easement - com-
monly called the “Before-and-After”
approach. It is the same technique used in
Canada for (a) utilities (e.g. when expro-
priating a utility right-of-way) and (b) prop-
erty assessment legislation.

In the 1970s, Canadian institutions started
to follow suit. The Ontario Heritage
Foundation (OHF), which is part of the
Government of Ontario, was among the
first.!1 The Environmental Law Centre of
Alberta reached an identical conclusion in
1986:

In donating an easement, the taxpayer
gives a charity or the Crown a partial
interest in his property, while at the
same time retaining legal title and the
right to use the property subject only
to the easement. With such gifts, the
major issue becomes the value of the
interest of the property donated by the
taxpayer. While a gift of less than fee
simple would have certain value, it
would not have a value equal to the
fair market value of the taxpayer’s
entire interest in the real property.... It
would appear that the value of the
donation would be the difference
between the fair market value of the
land unencumbered by the easement
and its value subject to the easement.
Proper real estate appraisals would be
essential to establish such values.!?
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It was not until 1990 that Revenue Canada
committed its position to writing, in corre-
spondence with the Island Nature Trust of
Prince Edward Island. In its letter of opin-
ion, the Department confirmed not only
the deductibility of such receipts for ease-
ments, but also the Before-and-After
approach as the correct method for
appraising these donations:

A restrictive covenant...is a mecha-
nism for the legal long term or perma-
nent protection of...sites. A private
landowner may register a restrictive
covenant against his land...The rights
forfeited generally include the right to
subdivide or to develop the property
for any commercial activities... The
restriction of land use normally deval-
ues the property. The restrictive
covenant could therefore be assigned
a value equal to the difference
between
e the property’s value before the
restrictive covenant is registered
against the land and
o the property’s value after the
restrictive covenant is registered
against the land.
Our comments regarding your ques-
tions are as follows: Subsection 248(1)
of the Income Tax Act defines proper-
ty to include a right of any kind what-
ever. Since a restrictive covenant
registered against land is a right it
would be considered a property.
Consequently a donation of a restric-
tive covenant registered against the
land to Her Majesty or to a registered
charity could be considered a gift for
purposes of section 118.1 or 110.1 of
the Income Tax Act...A registered
charity may issue receipts respecting
donated restrictive covenants provid-
ing the donation qualifies as a gift. For
example if the donor were to receive
services or any valuable consideration
in exchange for the restrictive
covenant there would be no gift for
purposes of the Income Tax Act. The
individual would have a disposition
equal to the value of the gift. The value

must be determined by a person com-
petent and qualified to evaluate the
restrictive covenant.!3

3.3 Subsequent Changes

The above view did not last. A few years
later, Environment Canada issued the warn-
ing that “by 1996, all (previous) ecological
easements were deemed by Revenue
Canada to not have used accepted

(appraisal) methods.” !4

Instead, federal officials stated that these
agreements were essentially worthless
(“the value of an easement would be con-
sidered nominal” only'®), on the theory
that the Before-and-After approach was not
now and never had been the way to
appraise conservation easements. It was
supposedly irrelevant that the owner had
divested himself/herself of a legally-recog-
nized part of their property rights, or that
the property had lost value as a result,
instead, the appraisal process should be
based on

e what a purchaser would pay for the
easement/covenant on the “open mar-
ket” (the so-called “Fair Market Value”
approach);

e and if there is no established “open
market” of competing purchasers and
sellers vying to buy and sell ease-
ments,

¢ then the receipt should be pegged at a
“nominal” value (like $1.00).16

“It was the Department’s view that only
Fair Market Value appraisal techniques
would be accepted.”!” This view was reit-
erated by Finance Canada in the 1997
Budget Plan.

The new theory was in obvious contrast to
Revenue Canada’s 1990 opinion. Further-
more, if utility corridors had operated on
that basis, the utilities would never have
had to pay owners for their easements for
the last century.



Having repudiated the Before-and-After
method and reduced the receipts to
“nominal” value, Finance Canada then
announced that it would introduce a“new”
system “to reinforce (its own previous)
measure to encourage donations of ecolog-
ically significant land.”'® That “new” system
is... the Before-and-After method - but sub-
ject to two new conditions:

1) use of this method would be con-
fined to the single category of eco-
logical gifts'?; and

2) part of any receipt would be offset
by a capital gains liability (codified
in 2001).

This turn of events had three major effects.

1) Donations of easements would hence-
forth need to go through the same pro-
cedures as other ecogifts.

2) Easements other than the strictly eco-
logical variety (e.g. over urban open
land or cultural landscapes) were treat-
ed as essentially having no value for
tax purposes.

3) A calculation would need to be done
for “deemed capital gains”?° No for-
mula had ever existed for doing so.
Finance Canada therefore created a
formula to compute capital gains tax
on the donation of easements, and
inserted it into the Income Tax Act as
a “practical method for valuing ease-

ments for tax purposes.”?!

In practice, it is said that “it is Revenue
Canada’s policy to ignore capital gains
where the easement or right-of-way covers
only twenty percent of the property and is
valued at twenty percent or less of the total
value of the property... Revenue Canada
offers no such assistance in determining
the cost base of interests in land such as
covenants, easements and rights-of-way
covering more than twenty percent of the
property. Gifts of such interests may well
give rise to a capital gain”?? The calculation

of that capital gain, codified by Finance
Canada in the recent amendments to the
Income Tax Act, outline an algebraic “for-
mula for determining the portion of the
total (donor cost) that can reasonably?? be
regarded as attributable to the covenant 24
However, “no such clarification has been
proposed for (computing capital gains tax
on) covenants or easements that are not
certified as ecological gifts”%>

3.4 Conclusion to
Chapter Three

As of 1990, the opinion of Revenue Canada
appeared to leave covenants, easements
and servitudes in a position of relative
clarity, with a tax position that favoured
philanthropy along lines similar to those
that had been used effectively in the
United States.

In other words, when the Federal Government assimilated
the tax treatment of easements to ecogifts, the barriers it
boped to remove were replaced by otbers. This is an area
where there are opportunities for improvement, and where

a process of simplification would be immensely helpful.

Events in the following decade then split
these agreements into two categories:
those that were linked to ecogifts acquired
all the characteristics of the latter (for bet-
ter or for worse, including similar proce-
dural requirements - and capital gains),
while those that were not strictly “ecologi-
cal” regressed from a tax standpoint.
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Covenants, easements and servitudes have
a long history of assisting a wide range of
public policy objectives, including not only
the protection of ecological values, but also
other areas including urban open space
and cultural landscapes. They are a long-
standing instrument of philanthropy, and it
is entirely appropriate that e.g., those that
serve sound ecological purposes should be
treated as ecogifts. There is, however, some
lingering uncertainty over whether such
treatment has actually conferred any tangi-
ble benefit compared to where matters
had stood before.

As far as non-ecological covenants, ease-
ments and servitudes are concerned, a situ-
ation in which owners divest themselves of
a legally-recognized component of their
property rights, for the benefit of charity,
and hence reduce the value of their
remaining holdings by a professionally-
quantifiable amount, but cannot obtain
more than a nominal tax receipt is incon-
sistent with the way that many other gifts
are treated in Canada, the way that ease-
ments are treated in the United States, the
way that easements have been assessed

(under utilities and expropriation law) for
a century (as directed by statute), and the
way that Revenue Canada said (in 1990) that
these transactions should be appraised.

In other words, when the Federal Govern-
ment assimilated the tax treatment of ease-
ments to ecogifts, the barriers it hoped to
remove were replaced by others. This is
an area where there are opportunities for
improvement, and where a process of sim-
plification would be immensely helpful.
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4.1 Introduction

Another major area of taxation affecting
“open space” is property taxation. Broadly
speaking, this is a tax on property value.
This is a kind of taxation which, in one
form or another, has existed for centuries,
and which often shows greater signs of
incremental and ad hoc development than
income taxes. This form of taxation is the
primary source of tax revenue for munici-
pal governments in Canada.

Taxes on property take many forms, aside
from the well-recognized category which
people know as “the property tax.” These
other forms include business taxes (e.g., a
tax on commercial premises, which varies
according to property value in some juris-
dictions), development charges (a tax on
new construction, usually tied to its value),
Local Improvement Areas (improvements
financed by a charge on neighbouring real
estate), etc. However, property taxes per se
remain the most significant for conserva-
tion lands by far; and those taxes will be
the focus of the following chapter.

Because the amount of property tax
depends on the assessed value of the prop-
erty, and wilderness areas have traditional-
ly been assessed at fairly low figures
(particularly wetlands and other “non-
arable” areas, which had often been
assessed as “waste lands”), the property tax
burden has tended to be modest - with
one major exception. That exception has
been wilderness which was vulnerable to a
“change of use,” as part of a real estate or
recreational development. The possibility
of development could drive the assessment

26 (and hence the tax burden) upward, with

tax repercussions for the owner. It is there-
fore incorrect to assume that the tax bur-
den is invariably low; in fact, there are
several land trusts whose annual tax bill is
substantial.

Since the fundamental purpose of proper-
ty taxes is to finance municipal services,
some conservation organizations question
why wilderness - which does not draw on
those services - should be taxable in the
first place. Furthermore, there are conser-
vation organizations that challenge the idea
that in principle, their tax treatment should
be any different from that of a park or gov-
ernment-owned nature preserve:
e In strict principle, the
property tax system is
linked to land use regard-
less of who is the owner;
and identical land wuses
should get identical treat-
ment.
¢ Although numerous exceptions have
been introduced by legislatures over
the years, that is the underlying theory.

By that reasoning, conservation lands that
have uses identical to a park or game pre-
serve should get tax treatment identical to
a park or game preserve. In the words of
one group, “It is important that we not pay
property taxes when we protect land
which the Province should be protecting.
Right now, (we are) paying about $3,000
per year and that value will grow dramati-
cally in the next few months as we secure
land we’ve been working on for years. We
should be conserving land with our pre-
cious donations, not paying taxes’! In
Canada today, that sometimes happens, and
sometimes not. This subject is under
provincial (and sometimes municipal) juris-
diction; and although the basic structure of
the property tax system is common to all
provinces, no two provinces have treated it
in the same way.

4.0 Provincial Tax
ISSues



4.2 Basic Structure

Every provincial system begins with the
premise that property taxes should be
based on a fixed percentage of fair market
value - and then proceeds to introduce a
range of exceptions.

A 1992 review by this writer?> compared
how provinces and municipalities treated
environmentally significant land for prop-
erty tax purposes, as compared to other
lands of similar market value, i.e. whether
these environmental lands received equal,
preferential or inferior treatment. That
analysis indicated that environmental lands
were often in a so-called “preferred catego-
ry” - but not as “preferred” as a number of
other land uses. This chapter reviews
whether that situation still prevails today.

The property tax system is based on two

basic steps:

1) an assessment of the real estate
belonging to a property-owner; and

2) the levy of a tax based on a percent-
age (traditionally called “the mill rate”)
of that assessment.?

4.3 Historical Evolution

As mentioned, virtually every jurisdiction
attempted to develop assessments corre-
sponding as closely as possible to market
value (or a fixed percentage of market
value). However, that approach was difficult
to apply verbatim to ecologically-sensitive
lands. Most notably, “waste lands” have tra-
ditionally received very low assessments:
these lands included wetlands. However,
those values could fluctuate if appraisers
treated the lands as “recreational”

Furthermore, “market value assessment”

also witnessed various statutory exemp-

tions. Provincial assessment legislation

could, for example,

e exempt charitable organizations from
property taxes altogether;

e exempt agricultural lands or reduce
their level of assessment;

« exempt “woodlots” or reduce their
level of assessment; or

e provide preferential treatment to
certain activities (e.g., in several
provinces, golf courses enjoy the most
favourable tax treatment).

Since the fundamental purpose of property taxes is to
finance municipal services, some conservation organiza-
tions question why wilderness - which does not draw on

those services - should be taxable in the first place.

In some cases, the province’s legislation
would include penalties for owners who
converted their land to a different use, after
having enjoyed a preferential tax treatment
for several years.* In addition, there are
longstanding approaches to assessment in
the case of easements. Each of these will be
described on the following pages.

4.4 Assessments —
Normal and Preferential

When governments intervene in the prop-
erty tax system, they do so either by adjust-
ing the assessment process, or by changing
the rules for collecting on the rate
charged. In the first step (assessment), the
generally accepted definition of Fair
Market Value is the price which would be
paid on the open market between a willing
seller and a willing buyer.’

In daily practice, the projected market
value which the typical appraiser will
attribute to a property will usually be an
amalgam of three figures. These three long-
standing “approaches to the process of
appraising real estate”® are called

1) the“sales-price theory” (how much are
similar properties selling for?)

2) the “cost theory” (“Site value plus
depreciated cost of improvement
reproduction”: what was the proper-
ty’s cost, adjusted for inflation and
depreciation?) and

3) the “income theory” (what is the capi-
talized figure for its revenue-generat-
ing capacity?).
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The sales-price approach includes compar-
ison with other turnovers of property,
including those in which there has been a
change of use; this is overwhelmingly the
largest contributor to the figure used for
evaluation of wilderness areas. By compar-
ison, figures generated by what the proper-
ty may have cost, or (alternatively) by
capitalizing the property’s net income
tend to be very modest for such proper-
ties: in practice, if there are no “improve-
ments” to the property, then market value
for wilderness land tends to be based on a
Direct Comparison Approach with similar
properties.

In other words, the usual appraisal tech-
niques on wilderness areas tend to pro-
duce relatively low figures for assessment
purposes (particularly for wetlands), and
hence the property taxes tend to be rela-
tively low anyway - except when there are
real prospects for a change of use (devel-
opment), in which case the assessment
(and the taxes) would be substantially

higher.

This has not stopped governments from
introducing special forms of tax treatment,
particularly as a spillover from taxation
practices in related areas, like the treat-
ment of farmland. Since normal appraisal
practices theoretically begin with a balanc-
ing of all three approaches,” it is arguably a
departure from the norm for property to
be assessed exclusively on the basis of a
single one (such as the income approach)
that would produce a lower figure than the
others. Some assessment statutes have
nonetheless done so for decades, as an
overt preference provided to a given kind
of property (which may have high sale
value but low income, e.g., farmland in
some provinces).

In some other provinces, there is a modi-
fied version of the sale-price approach: the
legislation takes account of comparable
sales, but excludes those associated with
conversions to a different use. This again
constitutes a preference, and is sometimes
applied to farmland: assessed value is cal-
culated with reference to sales from one
Jarmer to anotber, but not between farm-
ers and developers.

4.5 Tax Calculations —
Normal and Preferential

Government can also intervene by adjusting
the rate of taxation. Traditionally, once the
appraisal of property had been done, the
mill rate was computed as a certain per-
centage of that assessed figure. However,
throughout most of Canada, a practice
developed whereby certain classes of prop-
erties were taxed at a different percentage
of value than other classes of property: the
mill rate might, for example, be computed
on a different percentage when dealing
with residential property as opposed to
commercial property, with farm property as
opposed to non-farm property, etc.

One of the most conspicuous examples was
“recreational” property. In some cases, overt
preferences were allowed (via low assess-
ments or exemptions) for golf courses®
or recreational properties operated by ser-
vice clubs or the like.® On the other hand,
some government appraisers assumed that
when land was used for “recreational” pur-
poses, it warranted a higher assessment
than, say, a woodlot used for firewood.!°

The most common case of a preferential
tax calculation was for agricultural land:
every province in Canada provides special
treatment to its agricultural lands!!
which sometimes (though not always)
extends to wooded lands.

Some provinces will distinguish between
several categories of wooded lands. One
category may include farm woodlots (up to
a certain size); there may be a second cate-
gory for managed forests, and a third cate-
gory for open timberland.

In some provinces, governments provide
preferential treatment to a given category
of properties when they assess them, but
do not collect any taxes on them, i.e.,there
is a tax rate of 0% - a total exemption. In
other cases, there is a rate which is more
than 0%, but which is still preferential. In
still other cases, a government may decide
to invoice for the full tax rate - then
rebate all or part of the taxes to preferred
categories of property. In short, a govern-
ment can follow a variety of widely differ-



ent avenues to produce an identical mon-
etary result.

Another interesting area is the assessment
of lands covered by easements, covenants
and servitudes. As mentioned earlier,
many provinces adopted legislation per-
taining to conservation easements in the
1990s; but long before that time, there
were already appraisal practices to deal
with easements generally, e.g., for rights
of way, utility corridors, etc. Sometimes,
the legislation contains a statutory direc-
tion for appraisers to adjust the assessed
value of land pursuant to easements and
covenants. In many cases, however, that
statutory direction is unnecessary,
because it is already the longstanding and
routine practice of appraisers to acknowl-
edge that ¢f the market value of a proper-
ty declines because an easement (of any
kind) has reduced its development poten-
tial, then that decline should be propor-
tionately reflected in the assessment.

For years, there have been other proposals
for preferential approaches to ecologically-
sensitive lands, including wetlands and
other wilderness. Some have been imple-
mented. Their proponents, however, have
hoped to avoid a reduction of municipal
revenues; the Sustaining Wetlands Forum,
for example, had argued (1991) that
“Municipalities should be compensated by
the province or private sector organiza-
tions for losses in their tax base resulting
from revisions in assessment procedures

related to wetland conservation.”!2

The issue of the loss of tax revenue also
affects another component of the tax sys-
tem of some provinces. Some governments
raised the possibility that an owner might
enjoy a preferential tax treatment for years,
under the guise of reserving a property for
a given preferred use - while simply wait-
ing to change that use at the first opportu-
nity. The owner of farmland or of a golf
course, for example, might receive substan-
tial property tax incentives; and when the
land was sold for suburban development,
some governments have claimed that this
was the equivalent of “bait-and-switch”;
these governments have therefore demand-
ed that the incentives be paid back (some-

times called a “clawback”) when the pre-
ferred use is changed.

4.6 Review of Options

Are conservation lands in a preferred cate-
gory for purposes of assessment and tax, or
do they take second place (or less) in com-
parison with other land uses?

¢ The most favourable tax treatment is
an outright exemption from taxa-
tion. This is the case for the lands of
environmental charities in New
Brunswick, Prince Edward Island and
Québec (and partly in Ontario, for
lands acquired pre-1998 by certain
charities). It is also the case (for differ-
ent reasons) in “unorganized territory”
(i.e. territory outside municipal bound-
aries) in Newfoundland and Labrador
(although the City of St. John’s pro-
vides an outright exemption), and in
most (though not all) unorganized ter-
ritory in British Columbia.!3 Possible
legislative initiatives along similar lines
are under discussion in Alberta and for
other lands in Ontario.

¢ The same result can be achieved if the
taxes are subject to a 100% rebate, as
is sometimes available to, e.g., chari-
ties other than environmental chari-
ties in Ontario.

* In some locations, conservation lands
(lands owned by land trusts, or prop-
erty under a bona fide conservation
easement) are exempted as of right;
elsewhere, an exemption is available -
but must be applied for, and is allowed
(for a limited time) only after a gov-
ernment body has approved it on a dis-
cretionary basis. This is the case in
most provinces.

» If the property is not exempted from
taxation, the tax burden might never-
theless be reduced, e.g.,

* if the property is eligible for a pref-
erential method of assessment,

* or a partial rebate of taxes (some-
times in the form of a “tax credit”),

* or is in a low rate category.
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Almost every province provides such treat-
ment to some land uses - but are privately-
owned conservation lands among them?
The following is a profile of the salient fea-
tures of each province’s legislation.
Territorial legislation is not included in this
analysis, because the percentage of private-
ly-owned lands north of 60° is currently
very low; but that topic too will be a worth-
while subject of exploration at some point
in the future.

4.7 Provincial Profiles
British Columbia

The effect of British Columbia’s legisla-
tion!4 on conservation lands is among the
most complex in Canada. There are some
places where conservation lands have an
outright exemption from property taxes;
but elsewhere, the only way that a tax
exemption or reduction can be obtained is
by requesting it from the municipal coun-
cil, which can grant or refuse it essentially
at its discretion, as described below.

There are two kinds of places where there
is a total exemption on lands owned by
environmental charities:

(@) First, the Taxation (Rural Area) Act
provides an absolute exemption on
taxation of any charitable non-profit-
organization ouliside municipal
boundaries,'> as long as the property
has “demonstrable benefit.” This
requirement of “demonstrable benefit”
is the subject of much litigation, but
appears to be broad enough to
include conservation; nonetheless, it is
not entirely impossible for a Regional
Assessor to take a conservation organi-
zation to court over “demonstrable
benefit” when the organization claims
the exemption.

(b) On Gambier Island, the Islands Nature
Trust has arranged for a 65% exemp-
tion on conservation lands, called
“Natural Area Protection (Tax
Exemptions) Zones,” on a “pilot”
basis.1® Although this arrangement is
under the authority of legislation spe-
cific to the Gulf Islands,!” there
appears to be an expectation that this
“pilot” might eventually be extended
elsewhere.

The British Columbia Assessment
Authority’s classification, as applied to
properties with conservation easements,
refers to them as “Code 89 - Green Legacy
Sites”18 These properties are not exempt.
There may or may not be a lowering of
assessment: like other properties covered
by easements, any change in assessment is
contingent on a quantifiable decline in
actual market value.!?

A lowering of assessment could be impor-
tant, because conservation lands are not
otherwise in an advantageous tax category
within British Columbia municipalities.
They are ineligible for the preferential
assessment system for farmland,?° because
they produce no farm income. Nor are
they eligible for the special treatment
reserved for Unmanaged Forest Lands or
Managed Forests,?! if the “highest and best
use” of the land is other than “growing and
harvesting of trees.”

Conservation organizations inside munici-
pal boundaries may therefore wish to
obtain an exemption from property taxa-
tion, by applying to the local municipal
council. Councils are permitted (at their
discretion) to exempt association-owned
parks and recreational facilities from taxa-
tion within municipal boundaries under
the Local Government Act, or other prop-
erty of non-profit and charitable organiza-
tions.?% Again, “demonstrable benefit” must
be shown, and even where the council
gives its approval, it is not impossible for a
Regional Assessor to challenge that exemp-
tion in court on the ground that the “bene-

fit” was not “demonstrable 23



If a property has been enjoying some pref-
erential tax treatment and hence avoids a
part of the normal tax burden for a num-
ber of years and there is then a change of
use (e.g., it is converted into a subdivi-
sion), some provinces demand a retroac-
tive payback (or “clawback”) of some of
those avoided taxes. There is no such sys-
tem of tax clawback on a change of use in
British Columbia.

Alberta

At the time of writing, a legislative propos-
al is wending its way through the
Government of Alberta,?* with potentially
major implications for this subject.?> Prior
to amendments in 1995, conservation
lands had been specifically foreseen in
Alberta legislation® (they were treated
similarly to farmland) but since then, their
status has been less clear. For example,
although the Municipal Government Act
exempts “environmental reserves’?’ the
Act equates these with “undeveloped prop-
erty reserved for public utilities” and this
category had not been applied to conser-
vation lands. That Act also exempts the
property of non-profit organizations which
is used for “recreation for the benefit of the
general public,”?® or “a charitable or benev-
olent purpose that is for the benefit of the
general public,’?® but in both cases, it was
determined that an amendment dealing
more specifically with conservation lands
would be the better course to follow.

Unless conservation lands are included in
some new legislative treatment (such as
the system currently under legislative dis-
cussion), there is no other obvious catego-
ry into which such property would fall.
Conservation lands are ineligible for the
exemptions which are available to timber
lands held under a forest management
agreement or lease. They are similarly inel-
igible for the preferential assessment for
farmland (called “regulated property,” with
a complex grading system for land produc-
tivity, which is then used as the basis of the
assessment3Y).

Another possibility is to apply for a munic-
ipal exemption. Although environmental
charities are ineligible for the automatic
exemptions provided to some charities
(e.g., property in religious use is automati-
cally exempt,3! but conservation lands are
not), a conservation organization that was
a charity could apply for an exemption,
which would be at the option of the
municipal council®? and a refusal can be
appealed.33

There is no exceptional treatment for prop-
erties covered by a conservation easement.
There may or may not be a lowering of
assessment: like other properties covered
by easements, any change in assessment is
contingent on a quantifiable decline in
actual market value.

There is no system of tax clawback on a
change of use.

Saskatchewan

The legislation3* in Saskatchewan makes
virtually no mention of conservation lands.
There is no specific provision for any
exemption or preferential assessment,
except for a discretionary municipal tech-
nique described below.

In practice, Saskatchewan followed the
example of some other provinces: wilder-
ness areas like ancient prairie tended to be
treated as “waste lands” and were assessed
at a low value.

Prior to 1997, the approach was similar to
farms, which were assessed on a preferen-
tial basis linked to soil productivity (wood-
lots tended to be assimilated to farms), and
“local market conditions” like the prospects
for change of use were not included in that
assessment. In 1997, the rules changed and
“local market conditions” became a factor
which increased (or sometimes decreased)
the assessment of many lands, including
conservation lands, to reflect average local
selling prices of agricultural land in
local market neighbourhoods. As of 2005,
however, Saskatchewan’s treatment of
such lands will essentially return to the
pre-1997 method, namely assessment
based on soil productivity with no local
sale price adjustments.
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There is a tax exemption for some charities
like YMCA and YWCA properties, but other
relevant charities (including environmental
ones) are not specifically referred to.
However, a conservation organization, like
anyone else, could apply for an exemption:
municipal councils have a general discre-
tionary power to exempt lands of almost
any description for a period of up to five
years (renewable).5>

There is no exceptional treatment for prop-
erties covered by a conservation easement.
There may or may not be a lowering of
assessment: like other properties covered
by easements, any change in assessment is
contingent on a quantifiable decline in
actual market value. With the removal of
“local market conditions” in assessing these
lands as of 2005, a quantifiable decrease in
soil productivity would be required to
lower the assessment.

There is no system of tax clawback on a
change of use.

Manitoba

Manitoba’s legislation3® provides for a two-
tiered assessment system, called “portioned
assessment,” which establishes (a) a figure
for fair market value, and (b) a second fig-
ure which is a fixed percentage of the first,
and which depends on the land use.It is on
the latter that taxes are computed.

There are no exemptions for conservation
lands; for that matter, although some char-
itable institutions are exempt from certain
school taxes,3” environmental charities
do not appear among them, and there is
no mechanism for land trusts to apply for
an exemption at a municipal council’s
discretion.

On the other hand,“conservation lands” are
specifically foreseen - as long as they are
part of a farm.3® They tend to be assessed
at relatively low values. The taxes on the
entire farm property are also computed
preferentially, on 26% of market value. This
is not, however, the most preferential rate:
golf courses are in a much better position
than farmland (or conservation land),
because their taxes are computed on 10%
of market value.

In addition to the provisions for “conserva-
tion lands,” Manitoba offers farmers a
“Riparian Tax Credit” for “farmers and live-
stock producers who make a three-year
commitment to protect a strip along a
waterway on agricultural land”3® (up to
100 feet).

There is no exceptional treatment for prop-
erties covered by a conservation easement.
There may or may not be a lowering of
assessment: like other properties covered
by easements, any change in assessment is
contingent on a quantifiable decline in
actual market value.

A conversion of farmland can lead to a
clawback of taxes covering a five-year peri-
od. By implication, this would extend to
“conservation lands” which were part of
that farmland.

Ontario

Ontario’s legislation® has been “in transi-
tion” since 1997;and at the time of writing,
that is its continuing status. Conservation
lands had been acknowledged as a special
tax category since 1988%! and had been eli-
gible for rebates; but that system was ter-
minated in 1997 and replaced by a tax
exemption system. Since then, the
Assessment Act has exempted “Land that is
conservation land as defined in the regula-
tions”42 The Government of Ontario indi-
cated an intent to enact those key defining
regulations within a year. In the meantime,
two results occurred:

« properties that had been recognized as
conservation lands before 1997 were
“grandfathered” and were deemed eli-
gible for the exemption; and

e properties that had not been so recog-
nized before 1997 (e.g., more recent
acquisitions by land trusts) were in a
different position: their applications
for similar treatment would not be
considered until the new regulations
had been enacted.

As of early 2003, those key implementing

regulations are still awaited.

Prior to 1997, eligibility for the “conserva-
tion land” exemption had depended on a
two-pronged test: the land had to be



owned by a charity, and meet certain eco-
logical criteria. Those ecological criteria
had been relatively open-ended.?
Subsequent to the 1997 amendments, an
attempt was made to define them with
greater specificity; and in 2000, the
Ministry of Natural Resources circulated
a draft list of 21 ecological categories
for inclusion in the long-awaited regu-
lations, to synchronize (approximately)
with the criteria in the federal Ecogifts
Program. In 2002, however, the Government
announced that it proposed to retain only
seven categories,* and to drop the four-
teen others (including properties under
easement)?> which would not be consid-

ered eligible per se, at least not “initially”4¢

The matter is still in abeyance. If the 2002
draft were adopted, it would provide many
recently-acquired ecologically-significant
properties with an improved tax treat-
ment. On the other hand, some lands pro-
tected by Ontario land trusts would be
exempt, and others would not, depending
on whether they met the new ecological
criteria. Since the 2002 version made no
mention of further “grandfathering” of pre-
viously-recognized conservation lands, it
also left open the question of whether
property that had been exempt until now
might become taxable in the future.

In the meantime, newly-acquired conserva-
tion lands have been taxable pending the
new Regulations, awaited since 1997. In
the functional absence of a “conservation
lands” designation, the custodial environ-
mental charities are not in an advantageous
position. Although the Assessment Act pro-
vides an outright exemption to some char-
ities (lands held by e.g., properties used for
religious, medical, horticultural or social
welfare purposes?’” or even battle sites,3
roller-coasters and merry—go—rounds49), it
makes no mention of any such exemption
for environmental purposes. Another pro-
gram under the Municipal Act, to provide
rebates “for eligible charities for the pur-
poses of giving them relief from taxes” is
also inaccessible, because it applies only to
property that is “in one of the commercial
classes or industrial classes”>® Nor can a
charity apply for relief of “unduly burden-
some” taxes under section 365 of the

Mumnicipal Act, because such applications
can be filed only for residential, farm or
managed forest (lumber) property.

An environmental charity could always
apply for a grant-in-lieu to rebate its taxes,
in whole or in part;>! but this would be at
the municipal council’s discretion. Other,
more indirect techniques may also be avail-
able, but are neither straightforward nor
obvious.>2

There is no exceptional treatment for prop-
erties covered by a conservation easement.
They were in one of the 14 categories of
property that had been suggested for
exemption under the draft criteria dis-
cussed for “Community Conservation
Lands” in 2000, but which were dropped in
2002. In the absence of any legislative
direction, there may or may not be a low-
ering of assessment: like other properties
covered by easements, any change in
assessment is contingent on a quantifiable
decline in actual market value.

In other contexts, a conversion of golf
courses for example (which enjoy prefer-
ential tax treatment) can lead to a claw-
back of taxes.

Québec

In Québec, legislation®3 from late 2002 cre-
ates an organized system for private lands
to be conserved, either when owned by a
conservation organization, or by a
landowner under a conservation servitude
or the like. These properties are listed in a
Register of “Réserves naturelles en milieu

59

privé” (“Nature reserves on private land”).

In December 2002, the Province enacted a
law>* “to exempt nature reserves on pri-
vate land from property taxes.”>> It applies
to property on the Register - whether it is
owned by an environmental charity or by
an individual under a conservation servi-
tude. Although the legislation abolishes
property taxes and school taxes per se on
such lands, it nonetheless leaves the door
open to municipal councils to re-introduce
charges on such land - not as taxes, but as
“fees” for services; such a re-introduction,
on a fee-for-service basis, would need to be
done by by-law, by the municipal council. 3¢
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New Brunswick

Legislation®” in New Brunswick, like
Prince Edward Island, foresees two “prop-
erty taxes” - a provincial one and various
municipal ones; since the rules are not
always identical at the two levels, any dis-
cussion of “property tax” must usually spec-
ify which one is being referred to. In the
case of lands owned by environmental
charities, howeyver, the rules are identical.
In New Brunswick, lands owned and pro-
tected by an environmental charity enjoy
an outright tax exemption unlike any other
in Canada: conservation lands are exempt-
ed by the Province, under the authority of
legislation exempting “real property
owned and occupied by institutions and
associations formed and operated for the
advancement of science.”>8

There is no exceptional treatment for prop-
erties covered by a conservation easement,
nor would any significant changes in
assessment be expected. New Brunswick’s
treatment of lands covered by easements
almost never relies on “highest and best
use,” and loss of development potential is
thus seldom a factor in those assessments.

Conversion of farmland to higher uses can
trigger a retroactive tax which would oth-
erwise have been paid over the last
decade; but this approach does not extend
to conservation lands.>®

Nova Scotia

According to the legislation,°® Nova Scotia
has a tax specifically designed for non-profit
organizations like land trusts. Although the
legislation contains no specific reference to
the phrase “conservation lands” or the like, it
does state that “land in excess of three acres
belonging to any non-profit charitable...
organizations, excluding any structures, that
is used solely for the non-profit purposes of
the organization is liable to a recreational
property tax”®!  Although this figure is
lower than what would be payable by some
other land uses, it remains several times
higher than the effective tax rate of lumber
property;2 and in contrast, farmland is tax-

exempt (the Province also pays a certain
amount per hectare per year to the munici-
pality where agricultural land is located).

Otherwise, in the case of properties owned
by charitable organizations, some organiza-
tions and institutions are automatically
exempt (e.g., Boy Scouts or Girl Guides),
but conservation organizations are not.
They can, however, apply for an exemp-
tion, which might or might not be granted
at the option of the municipal council 3

There is no exceptional treatment for prop-
erties covered by a conservation easement.
There may or may not be a lowering of
assessment: like other properties covered
by easements, any change in assessment is
contingent on a quantifiable decline in
actual market value.

In the case of “land in excess of three acres
belonging to any non-profit charitable...
organizations,” a change in use can poten-
tially trigger a one-time tax equal to 50% of
the property’s value.In other contexts (i.e.,
agricultural land), a change in use can trig-
ger a one-time tax equal to 20% of the
property’s value.

Prince Edward Island

Like New Brunswick, legislation® in

Prince Edward Island has a “property tax”
at both the provincial and municipal levels.
Conservation lands can be designated as a
wildlife management area under the Fish
and Game Protection Act or the Natural
Areas Protection Act,®> whereupon there
is a total exemption for both provincial
property tax and municipal property tax.%0

There is no exceptional treatment for prop-
erties covered by a conservation easement
per se, although such lands could conceiv-
ably be designated under the above
statutes, whereupon there may or may not
be a lowering of assessment: like other
properties covered by easements, any
change in assessment is contingent on a
quantifiable decline in actual market value.

There is no system of tax clawback on a
change of use.



Newfoundland and Labrador

In Newfoundland and Labrador, the legisla-
tion®” provides for no assessment (and
hence no property tax) outside municipal
boundaries. Discussion of property tax
therefore applies only to lands within
municipal boundaries; and even there,
many communities have no assessment
and no tax.There is, however, a provincial
property tax on timber lands; although it
exempts large parcels of land which are
“managed for purposes not compatible
with timber production,” it is not clear
whether that exemption extends to con-
servation lands.%8

Major communities do have property
taxes; but in St. John’s, which is covered by
the St. Jobn’s Assessment Act, registered
charities are exempt from property tax®
(although any businesses they operate may
be subject to business tax).

Elsewhere, the situation is less clear.
Although some charities are entitled to an
exemption (e.g., property in religious use
is automatically exempt’®), environmental
charities are not. A land trust could, like
anyone else, apply for an exemption; but
this would be at the option of the munici-
pal council.”!

There is no exceptional treatment for prop-
erties covered by a conservation easement.
There may or may not be a lowering of
assessment: like other properties covered
by easements, any change in assessment is
contingent on a quantifiable decline in
actual market value.

There is no system of tax clawback on a
change of use.

4.8 Conclusion to Chapter Four

The research has disclosed certain com-
mon themes. The actual monetary amounts
at stake tend to be small, because ecologi-
cally sensitive lands are often already in a
low tax category for some other reason.
However, there are notable exceptions, par-
ticularly in or near urban areas or recre-
ation areas, where there is pressure for
change of use.

In a minority of provinces, conservation
land is in a “most-favoured” category.
Elsewhere, conservation lands may take
second place to golf courses, religious
properties, farms, lumber forests, etc.

However, by simply putting conservation lands on an equal
Jooting with either (a) game preserves or (b) the most pre-
Jerred category of property in a given province, each gov-
ernment could use whatever devices it already feels

comjortable with.

The monetary stakes involved for govern-
ments, in moving conservation lands into
the same “mostfavoured” category with
other land uses, would be relatively mod-
est. They would also be modest for many
conservation organizations - again with a
number of notable exceptions. That does
not change the basic desirability of
entrenching a specific tax treatment for
conservation lands, because
» this is also a question of basic princi-
ple (“if the property has the same use
as a government game preserve, it
should have the same treatment”); and
» this may have a positive psychological
impact upon property owners.
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Because of the multiplicity of approaches
taken in the various jurisdictions, it is not
advisable to recommend a single formula
for the property tax treatment of ecologi-
cally sensitive lands. However, by simply
putting conservation lands on an equal
Jfooting with either (a) game preserves or
(b) the most preferred category of proper-
ty in a given province, each government
could use whatever devices it already feels
comfortable with.

Several provinces have instituted outright
exemptions for conservation lands. Aside
from the obvious benefits to the environ-
mental organizations involved, these
arrangements have the virtue of simplicity.

Among the various other models available,
the notion of provincial rebates has intel-
lectual appeal because it does not “discrim-
inate” against municipalities which have
large proportions of wilderness and which
might otherwise complain that any tax ben-
efit was causing them a greater hardship
than that encountered by other municipali-
ties. That objection does not withstand
careful scrutiny, because those municipali-
ties were hardly collecting any taxes on that
wilderness in the first place, and hence the
“damage” of any wilderness-related initia-
tive would be extremely low; but in poli-
tics, “perception is reality” An extension of
the provincial rebate system would appear
to be an interesting course to follow,among
those jurisdictions which already have
rebate programs. However, where a juris-
diction already has an alternative set of
incentives for other kinds of property, the
easier path would appear to be to merely
use that other set of incentives.

Another feature which appears interesting
is the “clawback” of tax benefits upon con-
version of property, as in the case of

Ontario golf courses. These retroactive tax
increases constitute a disincentive to the
eventual destruction of ecologically sensi-

...as in the case of Ontario golf courses. These retroactive
tax increases constitute a disincentive to the eventual

destruction of ecologically sensitive lands. ..

tive lands, once those lands have been sub-
jected to some form of preferential tax
treatment. Furthermore, such a clawback
provision may possibly render the entire
concept of preferential tax treatment more
saleable in some political circles. A broad-
ened system of clawbacks could potential-
ly have other implications for the
development system, which should be
explored further.
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n 1999, the federally-commissioned

Panel on the Ecological Integrity of

Canada’s National Parks reported that

“Canadian tax laws continue to
impede voluntary participation in local
conservation efforts on private lands. The
Panel heard this same message from ranch-
ers in Alberta to private woodlot operators
in the Maritimes.... Removing these barri-
ers is essential to promoting conservation
on lands adjacent to national parks.”! This
led the Panel to issue a formal recommen-
dation?: “That the Minister advise the
Government of Canada to amend the
Income Tax Act to exempt ecological gifts
from capital gains tax” More recently
(2003), the Natural Heritage Task Force
of the National Round Table on the
Environment and the Economy, in report-
ing on the “State of the Debate,” proposed
“removing the remaining capital gains tax
on gifts of ecologically sensitive lands and
easements; and including donations of eco-
logically significant lands held by corpora-
tions or individuals as part of the inventory
of their businesses.”

Recent work has also occurred on
Parliament Hill itself, including particular
reference to the urban context. Although
the tax treatment of greenspace can be a
complex issue, particularly in an urban set-
ting,* two Parliamentary bodies reported
on these issues in November 2002. These
reports also had particular significance for
urban greenspace, cultural landscapes and
brownfields. These two parliamentary bod-
ies were the House of Commons Standing
Committee on Finance,> and the Prime
Minister’s Caucus Task Force on Urban
Issues.® One of those two groups (the
Standing Committee) also addressed chari-
table donations of real estate atf large.

e Urban Greenspace: The Standing
Committee on Finance stated that “the loss
of green space around cities is also a cause
for concern”’ For its part, the Task Force
on Urban Issues recommended that the
Government of Canada “support the acqui-
sition of critical urban space by assisting
community partnerships such as land
trusts and conservation organizations and
provide incentives to allow donations for

conservation purposes.”®

e Cultural Landscapes: “The (Standing)
Committee heard that the federal govern-
ment should fully exempt donations of
(certain) lands from capital gains taxation,
which implies an inclusion rate of zero,and
extend the provision to urban lands that
are socially and bistorically important
but perhaps not crucial from an environ-
mental perspective”® However, instead of
confining any recommendations specifical-
ly to lands that are “socially
and historically important,”
the Standing Committee’s
response was more sweeping,
and is outlined later in this
chapter.

e Other Lands: The Standing Committee
acknowledged that charities and munici-
palities also have an interest in other land
donations - even when the ecological (or
cultural) implications are more modest.
Sometimes, the reason is simply that an
altruistic property owner wants to benefit
the charity, and would not object if the
charity were to convert the land donation
to cash, or swap it for other land.These are
called “trade lands” The Committee quoted
the Canadian Association of Gift Planners:
“Real estate is the most widely held asset in
Canada, and yet it is rarely donated to char-
ity. It represents an enormous and impor-
tant future source of donations to the

sector for the benefit of Canadians” 1°

e Brownfields: According to the
Standing Committee, “the growing concern
over the welfare of our urban centres
underscores the need to address the prob-
lems of contaminated sites, in city centres
in particular”!!  In fact, the Committee
specifically listed brownfields as a top pri-
ority!? - and for many public policy rea-
sons.!3 This led it to the following formal
Recommendation: that

The federal government meet with
stakeholders in order to develop a
plan for brownfield redevelopment.
Consideration should be given to tax
incentives, loans, grants and mortgage
guarantees, with such initiatives fund-
ed through a reallocation of existing
government expenditures.'4

5.0 Conclusion



The Task Force on Urban Issues similarly
recommended “that the Government of
Canada consider ... appropriate tax incen-
tives for brownfield redevelopment.”!>

The Standing Committee on Finance took

note of the concerns in these various cate-

gories. However, the Committee chose not

to attempt to produce an individualized

response for each category, but rather to

recommend a simplified approach that

would be common to donations of

¢ stocks, bonds and securities;

e ecological lands;

e properties that are “socially and histor-
ically important”; and

* all otber real estate.

The Standing Committee worded its

proposals as follows: that the federal gov-

ernment

e amend the Income Tax Act to elimi-
nate the capital gains inclusion rate
applied to donations of publicly traded
securities to charitable organizations,
including private foundations;'¢ and

e study the feasibility of extending the
provisions regarding the capital gains
inclusion rate applied to donations of
publicly traded securities to donations
of real estate and of land. This study
should be undertaken with a view to
phasing in the application of the
change when feasible.1”

In other words, the proposed “elimination
of the capital gains inclusion rate” would
apply first to donations of securities; then,
said the Committee,“the extension of these
provisions to real estate and land has merit.
Such a change would likely result in greater

levels of donations by Canadians”!8

“Such a change,” the Committee added
finally, “would create consistency between
Canada and both the United States and the
United Kingdom 12

It is in Canada’s interest to consider
such recommendations carefully. The
Parliament of Canada, having adopted the
goal of protecting 12% of our landmass on
a biodiverse basis, has an obvious interest

The Parliament of Canada, baving adopted the goal of
protecting 12% of our landmass on a biodiverse basis, has
an obvious interest in assuring that this objective is
Jeasible. This simply cannot occur without the active

engagement of private owners.

in assuring that this objective is feasible.
This simply cannot occur without the
active engagement of private owners.
‘While it is not the mandate of the tax sys-
tem to facilitate this purpose, it is the man-
date of the tax system, to avoid being
inadvertently counterproductive wherever
possible.

Canada has made major strides in that
direction; and both the environmental com-
munity and officials at all levels can take
rightful pride in the progress of the last sev-
eral years. There is, however, work that is
still left to do.The Standing Committee on
Finance has endorsed one major initiative,
which is to finally end capital gains liability
on environmental philanthropy.

To that objective, the environmental com-
munity would add the fair treatment of
inventory lands. A better tax treatment for
stewardship should not continue to
exclude developers: they, too, can have a
very positive role to play in the future of
environmental philanthropy.
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Next, it is in Canada’s self-interest to put
order in the subject of conservation ease-
ments. The Before-and-After method of
appraising the value of donated easements
(and hence receipts) is the appropriate
one - as various statutes declare, and as fed-
eral officials correctly deduced in 1990.
Subsequent declarations which deviated
from that position, complicated it, or
which demeaned easements on urban
open space or cultural landscapes, were
not helpful. This would be an ideal time to
get back to basics, and to return to a posi-
tion that encourages Canadians to capital-
ize on these useful tools.

Finally, provinces also have an important
role to play. Most have already made a sig-
nificant contribution, by facilitating conser-
vation easements with the help of new
legislation. Several are also making impor-
tant strides in property taxes, €.g. via out-
right exemption. In other provinces,
however, lands owned and protected by

environmental charities are in an inferior
tax position to other land uses - even
when they do not draw on municipal ser-
vices as much as those other uses do.
Exemptions - or at least parity with other
favoured land uses - would have an impor-
tant beneficial effect on environmental
philanthropy.

Exemptions - or at least parity with other favoured land

uses - would have an important beneficial effect on

environmental pbilantbropy.

It is hoped that such efforts will lead to fur-
ther improvements in the tax treatment of
environmental stewardship - and, with
those improvements, to broader participa-
tion by individual Canadians in the protec-
tion of our natural heritage.




Appendix

Two Scenarios

[Reproduced by permission of Environment Canada, Ontario Region,
from Supplement to the Ontario Ecogifts Handbook. The scenarios were prepared
by lawyer Paul Peterson, Toronto, Ontario, June 2002.]
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Examples of
Tax Benefits to Donors

The purpose of these examples is to
demonstrate the basic income tax benefits
to donors of gifts of land that qualify as
ecologically sensitive. Such gifts may also
be known as “ecogifts.”

Two basic income tax considerations are
addressed.The first is that a gift of land to
qualified registered charities or govern-
ment will result in a credit to individuals
(and a deduction for corporations). This
then reduces the income tax payable.

The second consideration is the treatment
of any capital gains. As of October 2000,
the general inclusion rate for capital gains
is 50 percent and the capital gains inclu-
sion rate for ecogifts is just one half of the
general inclusion rate or 25 percent of the
total capital gain.

For additional information on these
changes see the Canada Customs and
Revenue Agency publication Gifts and
Income Tax issued for the year 2001 avail-
able at: wwuw.ccra-adrc.gc.ca.

These scenarios and simplified calcula-
tions are provided for illustration purposes
only and should not be considered as
financial or tax advice applicable to any
particular individual. The precise calcula-
tion of income taxes payable by any indi-
vidual will vary from these generalized
examples. It is essential that donors seek
independent professional advice before
proceeding with gifts of land

The scenarios demonstrate the two major
income tax advantages for the donor aris-
ing from a gift of ecologically sensitive
land. Firstly, the donor will be entitled to
benefit from a non-refundable income tax
credit based on the entire value of the gift,
without being subject to the “donation
limits” which otherwise apply to charita-
ble gifts. Unused tax credits can be carried
forward to reduce future income taxes for
up to five years after the year of the gift.
Secondly, the amount of the capital gain
included in taxable income will be
reduced from 50 percent to 25 percent.

Scenario A — Gift of Land

About 15 years ago, Mr. Smith bought 20
bectares of waterfront adjacent to bis
cottage lot in Muskoka for $180,000. This
property is located between bis cottage
lot and a migratory bird sanctuary.

The land is blanketed in mature bemlock
forest. The Smitbs treasure the tranquilli-
ty of this quiet shoreline, and often see
deer and other wildlife on their property.
As more and more cottages are built on
the shores of the lake, they worry that
this natural babitat is disappearing.

The Lake Land Trust bas been working
with cottagers to establish a natural
buffer zone of mature forests and undis-
turbed shorelines around the bird sanc-
tuary. In 2002, to protect their land and
to assist with these efforts, the Smiths
donated the 20-bectare property to the
Trust. The donated property is valued at
$600,000.

As a result of this donation, Mr. Smith
reduced bis income tax by mnearly
$90,000 in 2002 and carries forward
$375,000 of bis donation receipt for
future years (see calculation).



The Tax Credit Calculation for a Gift of Land 2002

Component Calculation Explanation

Fair market value of land $600,000 Value of donation receipt.

Adjusted cost base of land | $180,000 The adjusted cost base is the purchase price
of the land plus allowable expenses.

Capital gain $420,000 The capital gain is the difference between
the fair market value and the adjusted cost
base.

Taxable capital gain $105,000 25 percent of capital gain where the land
transfer qualifies as an ecogift.

Income reported for $225,000 Income ($120,000) plus the taxable

income tax purposes portion of the capital gain ($105,000).

Donation limit or amount $225,000 For certified ecogifts, up to 100 percent

in year of the gift of the value of the donation may be used
to calculate tax credits and reduce tax
payable—to a maximum of the donor’s
income for the year. Any gift value not
used to generate credits in the year of the
gift may be carried forward and used for
up to five more years.

Amount available for $375,000 Subtract the amount used in the year of

carry forward the gift from the fair market value
(600,000 minus $225,000).

Individual donor’s $65,224 Based on 16 percent of the first $200 and

non-refundable federal 29 percent of the balance of the donation

tax credit limit or amount in year of the gift.

Provincial tax credit $24,740 For the purposes of this example, calculated
as 6 percent of the first $200 and 11 percent
of the balance of the donation limit or
amount in year of the gift.

Total federal and $89,964

provincial tax credit
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Scenario B—
Conservation Easement

The Smiths could bave donated a conser-
vation easement to the Trust instead. The
easement would be registered on title and
would permanently protect the natural
values on the property by restricting sub-
division, shoreline disturbance, the cut-
ting of trees, the alteration of other
natural features, and the construction of
docks or buildings. The land remains in
Pprivate ownership, subject to the restric-
tions of the easement. In this example,
the value of the land after the conserva-
tion easement is put in place is deter-
mined to be $200,000, so the value of the
conservation easement ($400,000) is the
difference in wvalue between the land
before ($600,000) and after ($200,000)
the conservation easement is put in place.

As a result of this donation, Mr. Smith
reduced his income tax by mnearly
376,000 in 2002 and carries forward
$210,000 of bis donation receipt for
Juture years (see calculation).

The value of conservation easements will
vary in each case due to the development
and resource potential of the land and the
restrictions chosen for the property in
each easement agreement.

The Income Tax Act sets out special rules
for determining the fair market value and
the capital gains for ecological gifts of con-
servation easements.

The fair market value of a conservation
easement is determined as “the amount by

which the fair market value of the land is
reduced by the granting of the conserva-
tion easement” or the “fair market value
otherwise determined” (reference: section
118.1 (12) of the Income Tax Act). The
reduction in value of the land is because
the easement restricts development, land
use and resource exploitation which then
reduces the fair market value of a proper-
ty. Since comparable sales or other tradi-
tional appraisal methods cannot always
establish the fair market value of ease-
ments, the Act requires that the value of
the easement is at least equal to the reduc-
tion in private property value. The value
of the Smiths’ easement is equal to the
$400,000 reduction in private property
value caused by the granting and registra-
tion of the easement on title.

As with a gift of land ownership,
25 percent of the capital gain on a conser-
vation easement for ecologically sensitive
land is to be included in taxable income.

The Income Tax Act also makes special
provision for the allocation of a reasonable
share of the cost base to the easement. In
the case of the Smiths’ gift, the value of the
conservation easement ($400,000) is two-
thirds of the total land value ($600,000).
Accordingly, the cost base of the easement
will be calculated as two-thirds of the cost
base of the entire property. The specific
formula is set out in section 43 of the
Income Tax Act.



The Tax Credit Calculation for a Conservation Easement 2002

Component Calculation Explanation

Fair market value of land $600,000

(before conservation

easement)

Fair market value of land $200,000

(after conservation

easement)

Fair market value $400,000 Where it cannot be directly appraised, the

of conservation easement value of the easement is calculated as the
difference between the fair market value of
the property before ($600,000) and after
($200,000) the conservation easement is
put in place. Value of donation receipt.

Adjusted cost base of $180,000 The adjusted cost base is the purchase

entire land price of the land plus allowable expenses.

Ratio of conservation $400,000 The value of the conservation easement

easement value to entire divided by | divided by the entire land value.

land value $600,000 = 2/3

Adjusted cost base of 2/3 of The cost of the conservation easement is

conservation easement $180,000 2/3 of the cost of the entire land (same

$120,000 ratio applies).
Capital gain on the $400,000 The capital gain is the difference between
conservation easement |minus $120,000| the fair market value of the conservation
$280,000 easement and its cost.

Taxable capital gain $70,000 25 percent of capital gain.

Income reported for $190,000 Income ($120,000) plus the taxable

income tax purposes portion of the capital gain ($70,000).

Donation limit or amount $190,000 For certified ecogifts, up to 100 percent of

in year of the gift the value of the donation may be used to
calculate tax credits and reduce tax
payable—to a maximum of the donor’s
income for the year. Any gift value not used
to generate credits in the year of the gift
may be carried forward and used for up to
five more years.

Amount available for $210,000 Subtract the amount used in the year of the

carry forward gift from the fair market value ($400,000
minus $190,000).

Individual donor’s $55,074 Based on 16 percent of the first $200 and

non-refundable federal 29 percent of the balance of the donation

tax credit limit or amount in year of the gift.

Provincial tax credit $20,890 For the purposes of this example, calculat-

ed as 6 percent of the first $200 and
11 percent of the balance of the donation
limit or amount in year of the gift.

Total federal and
provincial tax credit

$75,964
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for ecogifts include the following, described by
Environment Canada: “Each donation of land or a partial
interest in land must be certified as ecologically sensi-
tive before it can be included under the Ecological Gifts
Program.This certification is carried out by the federal
Minister of the Environment or a designated authority...
Ecologically sensitive lands are areas or sites that cur-
rently or could, at some point in the future, contribute
significantly to the conservation of Canada’s biodiversity
and environmental heritage.”

“The donor of a property that has been certified as
ecologically sensitive must submit an independent
appraisal of the fair market value of the donated lands
or conservation easement, covenant or servitude to the
regional Ecological Gifts Program coordinator, along
with a signed Application for Appraisal Review and
Determination... Although a single appraisal is normal-
ly sufficient, a second one may be useful to assist in the
review process for gifts that have a high fair market

30.

31.

32.

value or that are particularly complex to value. For all
gifts estimated at over $25 000 and those of a complex
nature, such as partial interests, the appraiser must be an
Accredited Appraiser. .. For straightforward gifts estimat-
ed at less than $25 000, the appraiser’s only requirement
is to establish his or her competence in the field. Ecogift
valuation training courses for appraisers have been held
across Canada... In provinces that require a licence to
establish the fair market value of real property (such as
Nova Scotia and New Brunswick), appraisers must have
a licence in addition to their approved professional des-
ignation. Appraisals must conform to the Canadian
Uniform Standards... as well as to all Environment
Canada requirements above and beyond these standards.
These requirements are outlined in the Ecological Gifts
Program’s Guidelines for Appraisals... All appraisals will
be reviewed by one or more members of Environment
Canada’s Appraisal Review Panel... made up of eight
members, including a chair, a senior appraisal specialist
from each of the five regions of Environment Canada, a
lawyer, and a land-use planner... Three colour copies of
the completed appraisal must be submitted to
Environment Canada’s Ecological Gifts Program regional
coordinator, along with a completed Application for
Appraisal Review and Determination signed and dated
by the donor. For appraisals of partial interests in land, a
copy of the easement, covenant or servitude must be
included in the report... Following the review of the
appraisal by one or more members of Environment
Canada’s Appraisal Review Panel, the donor will receive
a Notice of Determination of Fair Market Value indicat-
ing the fair market value that the federal Minister of the
Environment is prepared to certify for the property.” The
Canadian Ecological Gifts Program Handbook 2002.
Environment Canada, 2002.

For example, it is not necessary for 100% of the property
to be “ecologically significant” as long as “a significant
part”is: “Where ecologically sensitive land is a significant
part of a larger parcel of land, the entire property donated
usually qualifies as an ecogift” (The Canadian Ecological
Gifts Program Handbook 2002, Environment Canada,
October 2002). Furthermore, even if the property is of
only marginal significance today, it may be considered eli-
gible if it is expected to become significant in the future,
with the right “conservation initiatives” “Ecologically sen-
sitive lands are areas or sites that currently or could, at
some point in the future, contribute significantly to the
conservation of Canada’s biodiversity and environmental
heritage... Both the existing environmental values of the
land and those that may result from conservation initia-
tives are included in the consideration of what is ecologi-
cally sensitive.”

“If the property under consideration meets one of the
“A” list criteria - for example, if it is within a Provincially
Significant Wetland - it will be qualified with minimal
discussion.To qualify a property under the more general
“B” list criteria, recipient agencies or donors are expect-
ed to provide a more detailed rationale for how it
meets one or more of the criteria - in essence, to make
the case for why it should qualify as ecologically sensi-
tive” The Ontario Ecogifts Handbook 2001,
Environment Canada (Ontario Region), Downsview,
2001. Environment Canada refers to the “definition of
ecologically sensitive lands (in) Ontario (as) the four-
step certification process” (not to be confused with “the
four-step certification of the value process”). One head
of a land trust described a recent donation as follows:
“Eco-certification took us four months to receive. I
expect another three or four more months to get our
review results back...” (Private communication).

For example, it is not sufficient to have an appraisal by a
professional, duly recognized by the Appraisal Institute
of Canada: instead, the Federal Government intervenes
directly in the appraisal. This has led to some uncertain-
ties. In the words of the head of one land trust,“One of
the barriers to realizing the whole potential of the
Ecogifts Program is the bureaucracy involved, particular-
ly the increasing frequency of appraisals being turned
back... I am presently awaiting with trepidation the
results of an appraisal review being done by the federal
Review Panel for a pending ecogift to our land trust.
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Several organizations have described battles with the
review panel, who choose to second-guess certified
appraisers’ value estimates.” (Private communication).
The “time-consuming” aspect of the process was men-
tioned by several donors, as noted in Survey Report:
Donors of Ecologically Sensitive Land in Ontario,
Environment Canada Ontario Region, Downsview, January
2003. Elsewhere, in the words of the director of one land
trust,“As it stands right now, I would not expect (our land
trust) to participate in this program in the future. It is
essentially an expensive gamble: spend a minimum of
$3,000 plus legal fees and staff time to get all the required
paperwork done and risk losing that investment (and the
land donation) when the Panel rejects the appraisal”
(Private communication).

Summary/Briefing Notes on Urban Land Trust -
Income Tax Issues Re Gifts of Land, by Paul Peterson.
Evergreen, Toronto, May, 2002.

The Canadian Ecological Gifts Program Handbook,
Environment Canada, January 2003.

According to Realizing the Full Potential of the
Ecological Gifts Program,the Government of Canada
should “include donations of ecologically significant
lands held by corporations or individuals as inventory of
their business under the federal Ecological Gifts
Program. The disposition of land held as inventory
yields a profit rather than a capital gain (because it is
not an “capital asset”), 100% of which is deemed income
for income tax purposes. The tax benefits of the
Ecological Gifts Program apply only to the capital gain
associated with the gift. The Ecogifts Program is intend-
ed to offer incentive to preserve significant ecological
areas. It should therefore apply to all people and com-
panies owning qualified lands regardless of how these
lands are held. This is particularly relevant in areas such
as the Oak Ridges Moraine near Toronto, where develop-
ment companies often own ecologically significant
lands, but the ecogift option is not available to conserve
land in a cost-effective manner”

“The probable reason (for the recent change of position
at Finance Canada) lies in the distinction between the
Common Law of nine provinces and three territories,
and the Civil Code of Quebec. Under Quebec law, where
a benefit is received, there is a gift of the excess of the
value donated less the benefit.”“Charities May Get a
Present on Gifts,” by Arthur Drache, Financial Post, Dec.
24,2002.

Drache, op. cit.

Legislative Proposals and Explanatory Notes Relating to
Income Tax - December 2002, Finance Canada.

“If you want to donate your home worth $300,000 to a
charity provided they assume the mortgage, under the
old rule there was no gift. Under the new rule, there
would be a gift of the difference between the fair mar-
ket value of the house and the mortgage assumed by the
charity” Drache, op. cit. The changes are further
described in CCRA’s Income Tax Technical News No. 26,
December 24, 2002, p. 6.

Chapter Three Notes

1.

One of the first such agreements in Canada was signed
in 1964 by a non-profit heritage organization to protect
an eighteenth-century home in Montreal. Subsequently,
similar agreements were negotiated by e.g., the Ontario
Heritage Foundation, the British Columbia Heritage
Trust, and a variety of environmental charities. These
properties included sites of environmental, geological or
botanical importance, and a variety of architectural and
historic landmarks.

The basic rule, at Common Law;, is that contracts are pri-
vate agreements which affect only the signatories. This
principle is called “privity of contract” So if an owner
agrees to protect the property against destruction and
later sells it, the agreement would usually not be binding
upon the future owner. Conservationists would usually
find this situation unsatisfactory: they would prefer an
agreement that continues to bind all future owners (or,
to use the legal expression, “runs with the land”).

In traditional Anglo-Canadian legal parlance, an “ease-

10.

1

—

ment” refers to an agreement which requires the owner
to allow someone else to do something on the owner’s
own land (e.g. a right-of-way); whereas a “restrictive
covenant” restricts the owner’s own ability to do some-
thing on his/her own land (e.g. agrees not to backfill a
wetland). Conservation agreements are therefore usual-
ly “restrictive covenants.” In the United States, however, a
usage developed whereby protective agreements were
lumped together under the name “conservation ease-
ments.” The Ontario government followed the American
example in the 1970s, and in a spate of legislation in the
1990s, other provinces split with some following the
American model of calling them all “easements” while
others continued to refer to them as “covenants” (and
Manitoba, for its part, compromised and called them all
“conservation agreements”).

Typically, the legislation describes formalities of registra-
tion, and the fact that the agreement runs with the land
whether positive or negative, or whether or not there is
neighbouring land benefitted, etc.

Nancy Weeks, Conservation Easements and the
Niagara Escarpment. Sierra Club of Ontario
Foundation, Toronto, 1979.

Ibid.

The Leading Edge: Stewardship and Conservation in
Canada, July 3-6,2003, University of Victoria, British
Columbia.

“Open Space Preservation through Conservation
Easements,” by Samuel Silverstone. Osgoode Hall Law
Journal, Vol. 12,1974, particularly at pp. 121-4.

The Internal Revenue Service first ruled on the
deductibility of an open space easement in gross in
Revenue Ruling 64-205 (1964-2 C.B. 62).This state of
affairs was ultimately entrenched (with various modifica-
tions) in subsequent legislation. This was followed in
1972 by Treas. Reg. 1.170A-7 (b)(ii), which simply restat-
ed and interpreted language in the committee report
accompanying the Tax Reform Act of 1969 to the effect
that Congress intended that the limitations on gifts of
partial interests in property incorporated in I.R.C.
170 (f) were not intended to apply to gifts of open
space easements in gross. Rather, such interests were to
be treated as gifts of “an undivided portion of the tax-
payer’s entire interest in property” allowable under
LR.C. 170 (HB)B)ii).

Section 2124(e) of the Tax Reform Act of 1976 autho-
rized a charitable contribution deduction for the gift of
a “lease on, option to purchase or easement with respect
to real property of not less than 30 years’ duration grant-
ed to an organization described in subsection (b) (1)(A)
exclusively for conservation purposes.” The phrase
conservation purpose was defined to include “the
preservation of historically important land areas or
structures.”

Because of a drafting error, the 1976 conservation pur-
pose easement authority contained a 1977 expiration
date. In Section 309 of the Tax Reduction and Simpli-
Sfication Act of 1977, Congress repealed the authority to
make tax deductible gifts of easements of less than per-
petual duration and imposed a June 14, 1981 expiration
date for gifts of easements for conservation purposes.

Section 6 of the Tax Treatment Extension Act of 1980
(PL. 96-541) revised, codified and made permanent
authority for Federal income, estate and gift tax charita-
ble contribution deductions for gifts of preservation
easements as “a Qualified Conservation Contribution”
under LR.C. 170 (DBR)B)(i).

Effective December 17, 1980 only gifts that meet the
requirements of Code 170 (H(3)B)(ii) and (h) qualify as
charitable contributions. Regulations implementing the
legislation were promulgated in 1986 at Treas. Reg.
1.170A-14.

Land Saving Action.R.L. Brenneman and S.M. Bates, eds.
Island Press, Covelo, Ca., 1984. p. 166.

. “Normal (Ontario Heritage) Foundation practice... is to

commission an independent appraisal (the cost of which
may be shared, depending on circumstances), and to issue
a tax receipt based on that appraisal” Bringing Trust to
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Ontario, by Ron Bobolink, Wasaga, 1988, p.11. Receipts
were issued accordingly, after professional appraisals had
been done on the Before-and After basis. The Ontario
Heritage Foundation issued the receipts for the difference
in market value. The receipts were accepted by Revenue
Canada.

Donna Tingley, EP. Kirby and R.D. Hupfer, Conservation
Kit:A Legal Guide to Private Conservancy.
Environmental Law Centre, Edmonton, 1986, p. 50. The
authors continue: “As an example: assume that the tax-
payer’s entire interest in the property has a current fair
market value of $500,000, and that the value of the prop-
erty subject to an easement is $200,000. By placing an
easement on the property, the taxpayer would have
made a gift of $300,000. The deductibility of such a gift
for income tax purposes (whether to a registered charity
or the Crown) is the same as (donations of land).”

Letter of opinion dated July 13th, 1990. [Punctuation
added.]

Ecological Gifts: Implementing Provisions of the
Income Tax Act, Environment Canada, 1998.

Ivid.

According to this view, the appraisal process is, was, and
always had been based on “what a purchaser would pay
for (the restriction) on the open market... (and) as there
is no established market for such restrictions, the fair
market value... is often minimal.” Op.cit., p. 198.

Ibid.

Op.cit., p. 224.The Government of Canada amended the
Income Tax Act at Section 118.1(2):

The value of a gift of servitude, a covenant or an ease-
ment to which land is subject is deemed to be the
greater of

* its fair market value otherwise determined and

* the amount by which the fair market value is
reduced as a result of the making of the gift.

In the words of Finance Canada,“Like other capital proper-

ty, the adjusted cost base (ACB) of a covenant, easement or

servitude is also relevant in calculating the capital gain or
loss that may arise on disposition.” Finance Canada intro-
duced a formula to compute capital gains liability on con-
servation easements, explaining that the reason was simply

“to provide taxpayers (with) greater certainty in making

this calculation” Explanatory Notes Relating to Income

Tax, Finance Canada, March 2001, p. 125.

Canada’s Ecological Gifts Program: Appendix to

EcoGifts are Good for Nature and for Taxpayers Says

Minister Anderson, op. cit.

Giving It Away, op. cit.

The question of “reasonableness” is addressed in Giving

It Away, op. cit.

“In recognition of this difficulty (of quantifying the
donor’s cost of acquisition), the Income Tax Act pro-
vides that where only part of a capital property is dis-
posed of, the gain or loss on disposition is calculated
by attributing as much of the Adjusted Cost Base of
the entire property to the part being disposed of as is
reasonable. Although Revenue Canada has also
addressed the problem in a policy statement, it has
provided little guidance as to what is reasonable.
Revenue Canada has indicated, however, that the cost
of an easement or right-of-way can equal its proceeds
of disposition where:

(a) the portion of the property in respect of which an
easement or right-of-way was granted is not more
than twenty percent of the area of the whole proper-
ty; and,

(b) the proceeds of the compensation received are not
more than twenty percent of the amount of the
Adjusted Cost Base of the whole property”

Excerpt from Giving It Away, op. cit.:

The formula, which will apply to ecological gifts made

after February 27, 1995, is:

* (A xB)divided by C
where

* Ais the original Adjusted Cost Base of the land before
the covenant

* B is the value of the covenant

25.

e Cis the fair market value of the land immediately
before the covenant was granted.

This cost base would be used to determine whether
granting the covenant gives rise to a capital gain or
loss. The amendments also provide that, for greater
certainty, the donor’s cost of the land itself is
reduced at the time of the gift by the amount deter-
mined to be the cost base of the covenant.

For example, a donor purchased land in 1985 for
$100,000 and granted a covenant in 1998 that quali-
fied as an ecological gift. The fair market value of the
covenant was appraised at $30,000. The value of the
land immediately before the covenant was granted
was determined to be $200,000. Using the new for-
mula the Adjusted Cost Base of the covenant would
be $15,000

100,000 x 30,000 = $15,000
200,000
Giving It Away, op. cil.

Chapter Four Notes

—

10.

11.

Private e-mail.

You Can’t Give It Away, op. cit.

In some provinces, the property is first assessed, then
the mill rate is levied, producing a given amount of
income which may or may not be adequate for the cur-
rent budgetary requirements of the municipality and/or
school board. In other provinces, the same system oper-
ates in reverse: a given budget is agreed upon, then the
municipality sets a mill rate which (when applied
against the assessed property) is calculated to produce
the required (budgeted) income.

In other words, if an owner was paying less-than-normal
property taxes because his land had a special use, and
he then discontinued that use, his property taxes would
then return to normal levels retroactively. In Ontario,
for example, golf courses could have their assessment

Jfrozen for years, even decades: but if there was a change

of use, then up to a decade’s worth of back taxes could
immediately become payable.

At the risk of simplification. There are many different
authorities: e.g. Appraisal Institute of Canada, Canadian
Uniform Standards of Professional Appraisal Practice, etc.
Furthermore, various assessment statutes prescribe defini-
tions for Actual or Market Value for assessment purposes.
See The Appraisal of Real Estate, 2nd Canadian Edition,
the Appraisal Institute of Canada, 2002.

Real Estate Principles by Henry E. Hoagland. McGraw-
Hill, New York, 1955, p. 245. For a more updated set of
definitions, see The Appraisal of Real Estate, 2nd
Canadian Edition, the Appraisal Institute of Canada,
2002.The summarized version is again at the risk of
oversimplification. These are three general approaches
to value with several specific variations. The role of

the appraiser is to determine which market-based
approach(es) best reflects the nature of the property
and its market.

Again, at the risk of oversimplification.

In a previous era, it was said that “New Brunswick,
Quebec, Ontario and British Columbia have singled out
golf courses for special treatment in the form of partial
exemption from property taxes over the term of renew-
able agreements” (Property Assessment In Canada,by
Frederick H. Finnis, Canadian Tax Foundation, 1979, p.
10).The situation for, e.g. golf courses, has since changed
in various respects.

“Land held in a municipality for public recreational pur-
poses by associations... could receive special tax conces-
sions at Council’s option in Nova Scotia, Ontario, Alberta
and British Columbia.” Finnis, op. cit.

There were numerous reported instances in Ontario, for
example, where such land was equated with “residential”
lands, with a corresponding increase in assessed values.
The approaches and mechanisms have traditionally been
diverse: some provinces (e.g., Prince Edward Island,
New Brunswick, Ontario and British Columbia) issued
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instructions which lowered assessments, others (the
three Prairie Provinces and the unorganized areas of
British Columbia) exempted farm buildings from assess-
ment but not the land, whereas Nova Scotia did the
reverse and exempted the farmland (as was the case for
municipalities in British Columbia).

Sustaining Wetlands Forum, Ottawa,April 1991, op.cit.,
p.9.

In British Columbia, each case is reviewed on its merit
according to the meaning of s.15(1)(q) of the Taxation
(Rural Area) Act. The exemption is not automatic.

The basic legislation is the Assessment Act, the Local
Government Act, the Taxation (Rural Area) Act, the
Vancouver Charter, the School Act and the Education
(Interim) Finance Act.

Under the Taxation (Rural Area) Act, Section 15(1)(q)
states that a property may be exempted if it is operated
by a non-profit organization and it is of “demonstrable
benefit to all members of the community” In previous
years, “demonstrable benefit” was usually equated with
public access. However, thanks to a broadening of the
interpretation under recent jurisprudence, it is now
expected that “exclusive use” by an environmental chari-
ty would be deemed a demonstrable benefit.

BC Assessment Authority, File (ARCS): 13535 - 00
Valuation - Restrictions on Title: Ecological Gifts
(Green Legacy Program,).

The Islands Trust Natural Area Protection Tax
Exemption Regulation, approved by the Province on
March 8, 2002.

“This code can be used for any known property with a
conservation easement, whether or not it has been
approved under the Environment Canada Green
Legacies or Islands Trust Natural Area Protection pro-
grams.” File (ARCS): 13535 - 00 Valuation, op.cit.

“In many rural jurisdictions, appraisers may find the
impact of the restriction to be minimal since there may
be very limited re-development opportunities. ..
Provided an impact on value can be identified, the
remainder of the (normal) steps in investigating the con-
servation covenant should be followed.” File (ARCS):
13535 - 00 Valuation, op. cit.

According to the Assessment Act (section 23), farmland is
valued on a complex formula for soil productivity, without
regard to its value for other (non-farm) purposes.

. The assessments themselves are based on forestry use.
22.

For example, an exemption is possible under Section
341, subsection (2)(c)c of the Local Government Act,
which states that “land or improvements not being oper-
ated for profit or gain and owned by a charitable or phil-
anthropic organization supported in whole or in part by
public funds and used exclusively for charitable or phil-
anthropic purposes” may be exempted. However, this is
optional; and some British Columbia municipalities have
added additional criteria that made open lands ineligible.
Although strictly speaking, the Local Government Act
does not contain the term “demonstrable benefit”: it is
only found in the Taxation (Rural Area) Act.

The proposed amendments were debated in 2001 by
the Farm Property Assessment Review Committee; they
are currently being debated (in only slightly modified
form) by the Standing Policy Committee on Agriculture.
Proposed Amendments to the Community
Organization Property Tax Exemption Regulation

Ar 281/98 Consultation Document, Government of
Alberta, 2001. Under the proposal, municipalities could
provide tax relief to conservation land on the condition
that the land is held by a non-profit organization and
managed according to recognized conservation goals.
Municipalities would have the discretion to decide if the
project is deserving of tax relief. “The policy reflects the
(Farm Property Assessment Review) Committee’s view
that the land should be eligible for tax relief if it is
actively managed for conservation purposes by a non-
profit organization that has set out clear goals and objec-
tives for the project. It also recognizes that
municipalities need to be able to exercise discretion in
local taxation matters.”The recommended definition of
“conservation land” is “a parcel or designated part of a
parcel of land held by a qualified conservation non-prof-
it organization where the use of the property is the con-
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servation activity that has been detailed by the holder in
a conservation use plan” The recommended definition
of a “qualified organization” is “a non-profit organization
that actively manages conservation projects in the
province through third party agreements and/or owner-
ship of property to achieve the specified program
detailed in a conservation use plan for the purpose of
species protection (both plant and wildlife), and land
preservation through protection and enhancement of
natural scenic and esthetic values.”

At present, the basic statute in Alberta is the Municipal
Government Act. There are other provisions in the
School Act.

Municipal Government Act, s. 361 ().

Municipal Government Act s. 362(1)(n)(i): “Property
that is held by a non-profit organization and used solely
for community games, sports, athletics or recreation for
the benefit of the general public”

Municipal Government Act s. 362(1)(n)(iii): “Property
that is used for a charitable or benevolent purpose that
is for the benefit of the general public, and owned by a
non-profit organization.”

Matters Relating to Assessment and Tax, Regulation
289/99.

. Section 362(1)(k) of the Municipal Government Act.In

that section, property in religious use is in the same cat-
egory as government property, education buildings, hos-
pitals, or any property exempted by an Act of the
Legislature.
The Community Organization Property Tax
Exemption Regulation (Alberta Regulation 281/98)
provides property tax relief for non-profit organizations
or community associations, whose resources are devot-
ed chiefly to the charitable or benevolent purposes for
which the property is used. The property must be used
for a purpose that benefits the general public in the
community in which the property is located. An appli-
cation must be made to the municipality in which the
property is located.
A refusal can be appealed to the Assessment Review
Board, and from there to the Municipal Government
Board.
The relevant legislation in Saskatchewan is The Cities
Act, The Urban Municipality Act, The Rural
Municipality Act, and The Northern Municipalities Act.
The Cities Act, section 262, The Urban Municipality Act,
1984, section 275, The Rural Municipality Act, 1989,
section 331, and The Northern Municipalities Act, sec-
tion 226
The basic legislation in Manitoba is in the Municipal
Assessment Act. There are also relevant provisions in the
Public Schools Act.
Municipal Assessment Act, section 21.
According to the Act,“conservation land means land that
(a) is Farm Property;
(b)is not used for an agricultural purpose; and
(©) is, during the applicable reference year and the two
years preceding the applicable reference year, left in
an undeveloped and natural state by the registered
owner or occupier of the land for the purpose of
preserving or restoring the quality of the land as a
natural environment or habitat.”

. Manitoba Finance Riparian Tax Credit Web Site. The Site

explains:

« Former crop land that is no longer cultivated, but
that is maintained with native and tame forage, bush-
es and trees: $2.00 annually for three years, for a total
of $6.00 per riparian acre.

» Former grazing land used only for haying: $5.00 annu-
ally for three years, for a total of $15.00 per riparian
acre.

* Former grazing land with no agricultural activity:
$7.00 annually for three years, for a total of $21.00
per riparian acre.

The tax credit is paid only on acreage within the 100-

foot strip along the waterway.

The tax credit’s yearly amount cannot exceed the 2002

property taxes on the farm property.

The basic legislation in Ontario is found in the

Assessment Act, the Provincial Land Tax Act, the

Forestry Act and the Conservation Land Act.
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This is a category within the “Conservation Land Tax
Incentive Program” (CLTTP). It used to be called the
Conservation Land Tax Reduction Program (CLTRP).
Section 25.

This category, called “other conservation lands,” included

lands owned by non-profit organizations “that, through

management, contribute to provincial conservation and
natural heritage program objectives, but do not fit into
one of the other four categories of eligible land... (name-
ly) provincially significant wetlands; provincially signifi-
cant areas of natural and scientific interest; lands
designated as escarpment natural in the Niagara

Escarpment Plan; and, the habitat of endangered species.”

MNR'’s 2002 and 2000 Proposed Criteria for

Community Conservation Lands - CLTIP, Ontario

Ministry of Natural Resources, April 3, 2002.

World Heritage Sites; Biosphere Reserves, Ramsar

International Wetlands; Escarpment Protection Areas;

Oak Ridges Moraine core, corridor, and key hydrological

and landform features; and lands adjacent to Ontario’s

Living Legacy Featured Areas or other protected areas.

According to one organization, “we particularly feel that

a minimum of six categories should be added to the list.

These are:

1) Natural heritage areas of significance as identified in
the Provincial Policy Statement under the Planning
Act (i.e., area components, including adjacent lands
and connectors);

2) Regionally significant Areas of Natural and
Scientific Interest,

3) Areas having species occurrences or ecological com-
munities with an S-Rank designation of 1-3, as identi-
fied by MNR’s Natural Heritage Information Centre;

4) Areas contributing to the conservation of natural her-
itage and biodiversity that are identified within a
regional or watershed plan or strategy developed by
a recognized conservation organization;

5) Areas within a municipal official plan or zoning by-law

under the Planning Act designated as an environmen-

tally sensitive area, environmentally significant
area, environmental protection area, natural ber-
itage system or other designation intended to con-
serve biodiversity or protect ecological features or
functions, as its primary objective;

Lands eligible under the ‘community conservation

land’ category that are held under a conservation ease-

ment by an eligible organization;

6
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Further, it would help trusts administer land if where
a significant portion of a property meets one or
more criteria, and the remainder of the property is
managed in a compatible manner, the entire property
be eligible for tax exemption.”

Open letter from the Escarpment Biosphere
Conservancy to Ontario Ministers of Finance and
Natural Resources, April 13,2002.
MNR’s 2002 and 2000 Proposed Criteria, op. cit.
The Act exempts e.g.,“land that is owned by a church or
religious organization... and that is a place of worship
and the land used in connection with it” (s. 3), or the Boy
Scouts or Girl Guides Associations (s. 10), or the
Canadian Red Cross Society (s. 12) or the St. John
Ambulance Association (s. 12), or “any charitable, non-
profit philanthropic corporation organized for the relief
of the poor ...(and) supported in part by public funds”
(s. 12), agricultural or horticultural societies (s. 14), etc.
Section 15.
Section 23.
Municipal Act, s.361.

. Municipal Act, s.107.

For example, the organization may claim that land of an
ecological charity is exempt on the ground of the exemp-
tion for “institutions, literary or scientific” (Assessment
Act, s. 14). That argument proved successful in New
Brunswick, but Ontario may be another matter. Another
approach would be to attempt to have the land declared
a “municipal capital facility” (analogous to a park) under
s.110.1 of the Municipal Act, under which the munici-
pality could provide an exemption (or other assistance).
Lot sur les réserves naturelles en milieu privé (An Act
Respecting Nature Reserves on Private Land).
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62.

63.

64.
65.

66.

67.

68.

69.

70.
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Bill 137 (2002, Chapter 77), an Act to Amend Various
Legislative Provisions Concerning Municipal Affairs.
Explanatory Notes to the Act to Amend Various
Legislative Provisions Concerning Municipal Affairs.
The relevant section of the Act is s. 59.

Section 60.

The basic legislation in New Brunswick is the
Assessment Act, the Real Property Tax Act and the
Residential Property Tax Relief Act.

Assessment Act, s. 4(1)(d)(ii).

Retroactive tax repayments apply to farmland where
taxes had been deferred under the Farm Land Identi-
fication Program (FLIP), but do not apply to conserva-
tion lands exempted from taxes under Section 4(1)(d)(ii)
of the Assessment Act. Should the nature and use of
conservation lands change and the lands are not in the
conservation mode, the tax exemption can be removed
and any previous exempted taxes are not repayable.
The basic legislation in Nova Scotia is the Assessment
Act and the Municipal Government Act.

Finnis, op.cit., p.47.

i.e., for timberland where the ownership is less than
50,000 acres.Timberlands are exempt from property tax
per se (Assessment Act,s. 40 b),but the owner pays a
different tax computed on a rate per hectare for
“resource properties” (i.e. where the owner owns less
than 50,000 acres) and a higher rate per hectare for
“commercial property” over this limit (Municipal
Government Act, Section 78). There may be an addition-
al charge where a fire protection rate is levied.

Section 71.The application for a tax exemption is sub-
mitted to the municipality; but municipalities appear to
have different standards. Some municipalities require
only a letter with a brochure, whereas others require
lengthy forms, financial information, property write-ups,
etc. Many municipalities appear to require that the appli-
cation be submitted annually (as opposed to the one-
time exemption in some provinces). Finally, the
exemption is at the option of the municipal council —
several of which have indicated that they do not favour
such exemptions for conservation organizations. Others
provide a partial exemption.

The basic legislation is in the Real Property Assessment
Act and the Real Property Tax Act.

Section 3(1) of the Real Property Tax Act, subsections
& and (.

There is no formal application procedure; the
Department of Fisheries, Aquaculture and Environment
designates the properties and communicates the desig-
nation to the Provincial Treasury.

The basic legislation in Newfoundland and Labrador is
found in the Assessment Act,the Municipalities Act,the
St. Jobn's Assessment Act and the City of St. Jobn's Act.
The Forest Land (Management and Taxation)
Regulations under the Forestry Act refer to that provin-
cial tax, with two components: (a) a certain amount per
hectare for fire protection, and (b) a percentage of the
cordage rate multiplied by the stumpage rate. They apply
whether or not the forest land is within a municipality.
However, section 3 of the Regulation exempts “persons
holding a parcel of land 120 hectares and greater with at
least 75% being actively managed for purposes not com-
patible with timber production.”

Section 8(4).Although the wording of the subsection
makes it unclear whether City Council has discretion to
refuse an exemption to a bona fide registered charity,
the law has been interpreted as providing an outright
exemption, once the organization proves that it is a reg-
istered charity.

Section 118 of the Municipalities Act. In that section,
property in religious use is in the same category as gov-
ernment property, education buildings, hospitals, or any
property exempted by an Act of the Legislature.

. This power is defined in section 111 of the

Municipalities Act. Council, on a vote of two thirds of
the councillors in office, may grant an exemption, remis-
sion or deferment of taxes and interest on taxes, either
in whole or in part, to anyone who applies for it. Council
may set the period of time that the exemption is in
effect and the conditions that the applicant must meet
to be eligible. An applicant must be able to prove their
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need for special consideration. People applying for the
exemption or deferment must do so once a year.
Council must be satisfied that there is continuing need
for this special consideration.

Chapter Five Notes

1.

bl

]

0.

Report of the Panel on the Ecological Integrity of
Canada’s National Parks, p.9-16.

Recommendation 9-12.

Publication forthcoming.

“Urban land conservation in Canada will involve differ-
ent issues and require new approaches.The precedents
and tools from wilderness protection in Canada and
inner cities in the United States cannot simply be adopt-
ed without considering the unique challenges of
operating in a Canadian urban setting.” Summary Land
Trust Issues, by Paul Peterson. Evergreen, March 6, 2002.
Canada: People, Places and Priorities. Report of the
Standing Committee On Finance, Government of
Canada, Ottawa, November 20, 2002.

Canada’s Urban Strategy: a Vision for the 21 Century.
Chair: Judy Sgro, MP. Interim Report,April 2002; Final
Report, November 2002.

Ibid.

Recommendation 49. Canada’s Urban Strategy. Op. cit.
Canada: People, Places and Priorities. Op. cit.

Quoted in Canada: People, Places and Priorities. Op. cit.

11.
12.

13.

14.

15.
16.

17.
. Canada: People, Places and Priorities. Op. cit.
19.

Canada: People, Places and Priorities. Op. cit.

“Among the proposals noted above, at this time we have
the most interest in brownfield redevelopment... For
example, a focus on brownfield redevelopment would
help to address some of the concerns about increased
urbanization and the need for revitalization of urban
cores; it would also help to minimize the ‘donut’ effect
on cities” Canada: People, Places and Priorities. Op. cit.
For example,“In many instances, these brownfield sites
are in the downtown areas of major metropolitan cities.
Their development would assist in alleviating the prob-
lem of urban sprawl and could reduce greenhouse gas
emissions. They would also help urban communities by
increasing the taxable base and revitalizing neighbour-
hoods.” Canada: People, Places and Priorities. Op. cit.
Recommendation 30. Canada: People, Places and
Priorities. Op. cit.

Recommendation 51. Canada’s Urban Strategy. Op. cit.
Recommendation 34. Canada: People, Places and
Priorities. Op. cit.

Canada: People, Places and Priorities. Op. cit.

Canada: People, Places and Priorities. Op. cit.
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